
DRAFT AIDE MEMOIRE 

AFRICAN GROUP 

UNITED NATIONS DECLARATION ON THE 
RIGHTS OF INDIGENOUS PEOPLE 

9 November 2006 
New York 



1.0 Introduction 

1.1 It îs noted that the Déclaration was adopted by vote at the Human 

Rights Counc l l . It would have been désirable for a document as important to 

the international community as this one to be adopted by consensus. We 

should as a matter of principle and solidarîty with indigenous peoples of the 

world aîm for the adoption by the General Assembly of a document that 

en|oys broad support of ail Member States of the Uni ted Nations. 

1.2 It îs clear that the current text does not enjoy consensus. For some 

member States the Déclaration as it stands poses fundamental constltutlonal 

and political problems that would prove impossible to implement. However, 

we believe that there is still room for consensus. 

1.3 The concerns of the Afr ican Group relates to the fol lowing provisions 

of the United Nations Déclaration on the RIghts of Indigenous Peoples: 

2 - 0 Définition of "Indigenous Peoples" 
2.1 The absence of a définition of indigenous peoples in the text créâtes 

légal problems for the implementatîon of the Déclaration. It is therefore 

important that the Déclaration'* jurisdictional clause defining the rights 

holder should be included in the text. 

2 .2 It is equally important to bear in mind that Af r ica is still recovering 

from the effects of ethnie based confiiets. A l lowing the Déclaration to be 

adopted by the General Assembly without a définition of what is or who is 

indigenous would not only be legally Incorrect, but can also create tensions 

amongst ethnie groups and instability within sovereign States. A poïicy 

document which Imposes responsibilities must also define the nature and 

scope of such obligations. 

3 . 0 Self-Determination 

3.1 The principle of self-determination only applies to peoples under 

colonial and/or foreign occupation that is people residing in territorîes or 

areas whlch fall within the jurîsdiction of the U N Trusteeship System, as 

enumerated in Art ic le 7 7 of the United Nations Charter as well as those 

non-self governîng peoples within the purview of Ar t ic le 3 o f the U N 

Charter. Implicitly recognîzing the rights of indigenous peoples to self 

détermination In preamblular paragraph 13 and Art icles 3 and 4 of the 

Déclaration can be misrepresented as conferring a unilatéral right of self 

détermination and possible sécession upon a spécifie subset o f the national 

populace, thus threatening the political unity and the territorial integrlty of 

any country. 



3.2 The Af i ï can Group îs concernée! that as presently drafted, the 

Déclaration may be misunderstood as embracing and promoting self-

determination within nation states. Its very basis and content, namely 

ethnicity, culture and language could easily become a ratlonale for other 

groups seeking exclusivlty within nation states. The United Nations has the 

responsibility to protect the integrity o f nation States, it cannot be seen as 

abettlng and promoting dynamlcs that are contrary to the Charter of the 

Uni ted Nations and that can unraveï unity and territorial integrity of 

M e m b e r States. It îs therefore important that a document adopted by the 

General Assembly should be watertight to leave no room for 

misînterpretation 

3 . 3 , The right to self détermination as stated in Art ic le 3 of the 

Déclaration is lifted wholesale f rom the United Nations Déclaration on 

Princlples o f International Law concerning friendly relations and co-operation 

among States in accordance with the Charter of the United Nations whlch 

was adopted on 2 4 October 1 9 7 0 by resolution 2 6 2 5 (xxv), It is essential 

to provide balance in the text by including Art icles 6 and 7 of the 1 9 6 0 

Déclaration. Without those paragraphs the Déclaration would not only bring 

new meaning to the concept of self-determination but would contradfct 

other International instruments adopted before i t 

Ar t ic les 6 and 7 o f the 1 9 6 0 Déclaration 

6) Any attempt aimed at the partlcular or total disruption of the national 

unlty and territorial Integrity of a country is incompatible with the purpose 

and principles ofthe Charter of the United Nations; and, 

7) AH States shall observe faithMy andstrictly the provisions ofthe Charter 

of the United Nations, the universal Déclaration of Human Rights and the 

présent Déclaration on the basis of equality, non-interference in the internai 

affairs of ail States, and respect for the soverelgn rights of ail peoples and 

their territorial integrity. " 

Ar t i c le 5 ofthe Déclaration States that Indigenous peoples have the right to 
maintain and strengthen their political, légal économie, social and cukural 
Institution, whlle retalnlng their rights to partklpate fully, If they choose to 
do so, In die political, économie, social and cultural iife of the State. Th is 

article contradicts constitutions o f a number of Afr ican countries and if 

adopted would therefore create constitutional problems for A f r ï can 

countries. 



5-0 Ar t i c le 9 of the Déclaration "Indlgenous peoples and indïviduals have the 
right to belong to an indlgenous communfty or nation, in accordance with 
the traditions and customs of the communky or nations concemed. No 
discrimination ofany kind may arise from the exercise ofsuch a dght", The 

current boarders of Af r lcan countries were artlficially drawn by colonial 

powers. The boarders eut across or divided members of the same tribal 

communit ies. There is a real danger therefore that thîs clause can be 

înterpreted to mean that tribal communities can choose to belong to one 

country whilst they are inhabitants of another, 

6 . 0 Ar t i c le 1 9 of the Déclaration provîdes that "States shall consuît and 
cooperate In goodfalth with the Indlgenous peoples concemed through thelr 
own représentative institutions In order to obtaln their free, prhr and 
Informed consent before adopting and Implementing législative or 
administrative measures that may affect them" The Afr ican Group Is 

concemed that thls can be interpreted to confer upon a sub national group a 

power of veto over the laws of a démocratie législature. The Déclaration 

must be explicitly clear that this is not the intended objective. 

7-0 Ar t i c le 2 6 of the Déclaration provides that "Indlgenous Peoples have the 

right to the lands, territories and resources which they have traditionally 

owned , occupied, or otherwise used or acqul red" . Thls provision wîll be 

unworkable In the context of the countries concemed. In accordance with 

the constitutional provisions of thèse countries, control over land and natural 

resources is the responsibility of the State. 

8-0 Ar t i c le 3 7 of the Déclaration provides that "Indlgenous people have the 

right to the récognition, observance and enforcement of treaties, agreements 

and other constructive arrangements concluded with States or their 

successors and to have States honour and respect such treaties, agreements 

and other constructive arrangements". The right of récognit ion, observance 

and enforcement of treaties and agreements is the responsibility of the State. 

The Afr ican Group has serious réservations regardîng the implications of this 

Ar t i c le . 

9 , 0 Conclus ion 
9.1 It is agalnst thls background that the seekîng Group is seeking 

deferment on the adoption of thîs Déclaration. The Af r ican Group is very 

sensitive to the concerns that this document has been on the negotiating 

table for a long tïme. It not our intention to prolong negotiations of the text 

but as we have stated at the beginning we are committed to ensuring that the 

Uni ted Nations adopts a document that enjoys broad support and that gîves 

real meaning to the rights of the Indigenous People of the W o r l d . 



9.2 Others have raised the point that the Déclaration is not a legally 

binding document therefore we can just choose to ignore some of the 

concerns the Group has with this document. It must be apprecîated that for 

the common people In the street of A f r lca , there is no différence between a 

politically non-binding Déclaration and a Treaty. What is important to them 

would be the fact that Governments or the Uni ted Nations have committed 

themselves to spécifie actions. 

9 .3 Moreover , after adoption the Déclaration would form part of 

international customary law and Member States would be expected to abide 

by it, Political Déclarations are in themselves Important because Member 

States should make political pronouncements which they intend to 

implement. In this respect, it would be inappropriate to adopt the 

Déclaration with its shorteomings simply because It is considered to be a 

Déclaration and therefore not legally binding. Member States must be 

concerned about how they can give concrète meaning to the Déclaration. If 

it is envisaged that there would be légal and constitutional implications arising 

from the adoption of the Déclaration then the time to address such matters 

is before and not after adoption. 

9 .4 The Afr ican Group îs proposing that we seek deferment on action on 

the Déclaration for one year to allow the time to address the concerns 

raised. We propose that we introduce a resolution containing the fol lowing 

language for action at the Third Commit tee. We request your understanding 

and co-operatlon by giving us an opportunity to address potential problems 

inhérent in this Déclaration. 


