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Observation by the Kenya National Commission on Human Rights 

Madam Chairperson, 

1. This is an intervention by the Kenya National Commission on Human Rights 
(KNCHR) to the 6th Session of the UNPFII. KNCHR is a National Human Rights 
Institution (NHRI) established under an Act of Parliament according to the Paris 
Principles for the promotion and protection of human rights in Kenya. Drawing from 
our experience and observations we wish to point out why the theme of this Session 
on land, territory and natural resources for indigenous peoples should be the subject 
ofNHRIs. 

KNCHR on Indigenous Peoples' Rights and Freedoms 

2. Recently, KNCHR resolves to extent its work to include the promotion and protection 
of human rights of indigenous peoples. We wish to commend work so far done by 
civil society championing for the rights of these peoples. We also wish to register our 
gratitude to the UN Special Rapporteur on Rights and Freedoms of Indigenous 
Peoples, Rodolfo Stavenhagen, for visiting Kenya in December 2006. 

3. Madam Chairperson, the application of the term 'indigenous people' in Kenya has 
been seen as divisive and many people would love to avoid it. This may also explain 
why policy and programmatic intervention has been slow in response to the critical 
issues raised by indigenous peoples. In October, 2006, KNCHR in collaboration with 
some civil society organisation organised a roundtable meeting of experts on 
minorities and indigenous peoples to explore the possibility of developing a criteria of 
identifying indigenous peoples in Kenya. The recommendations of the meeting have 
even at this initial stage proved useful. Presently, KNCHR in consultation with civil 
society organisations are in the process of establishing a coordinating/advisory 
committee on minorities and indigenous peoples' issues. KNCHR is keen to seeing 
the full operationalisation of this team which will, among other things, ensure that 
issues of indigenous peoples are brought and sustained on the national human rights 
agenda. 

KNCHR on Territories, Land and Natural Resources 

4. Madam Chairperson, land, territory and natural resources are of fundamental 
importance to indigenous peoples. The loss of indigenous peoples' lands often times 
means food insecurity, loss of grazing grounds, loss of shelter, poverty, the restriction 
of access (for indigenous peoples) to their lands and the restriction of the scope of 
socio-cultural activities on the land, resource-based conflicts among others. 

5. The land question in Kenya is historical dating back to colonial days. Due to the 
significance of land to indigenous peoples, the debate has remained conspicuous 
when discussing indigenous issues at the national level. It was evidenced more during 
the constitutional reform discussions - in as much as the Draft Constitution never saw 
the light of day, more awareness was created with regard to status of group land rights 
especially for pastoralists and hunter-gatherers. 

6. Indigenous peoples raise issues of historical land injustices which include 
displacement from their historical territories as a result of which there is lack of 
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access to grazing lands in the case of pastoralists and for hunting and gathering for the 
case of hunter-gatherers, which ultimately affects their livelihoods? 

7. The law establishing the KNCHR empowers it to receive petitions from victims of 
human rights violations. In the recent past, KNCHR has received petitions from 
indigenous peoples such as the Ogiek, Endorois and Oroma communities all related to 
land. For instance, the Ogiek have severally complained of Government failure to 
allocate to them land as pledged. Where some have been given land titles, there are 
allegations of corruption against government officials who deliberately allocate land 
to themselves or to third parties. 

8. A matter of national concern at the present is the ethnic-based conflicts around Mt. 
Elgon - a home of two major indigenous communities - the Sabaot and minority 
Ogiek. KNCHR has established that the violence stems from delayed decision making 
in the allocation of land among these communities. The fear is that politicians take 
advantage of the situation to fuel the violence further. KNCHR has responded to these 
issues by paying visits to areas where violations have occurred, but the focus is on 
long-term policy and legislative interventions towards protecting indigenous peoples' 
rights and freedoms. 

9. KNCHR also notes that indigenous peoples' lands and territories were excised by the 
State for public uses such as the establishment of game and forest reserves, which 
excision limited their access. We note that the law regulating such excision does not 
necessarily permit consultation with the specific communities neither does it envisage 
direct decision-making by the communities on benefit-sharing. The challenge is even 
greater when private corporations seek to invest in indigenous peoples' lands. 
KNCHR a petition from representatives of the Oroma communities in the Tana River 
District on the proposed Tana Delta sugar project. The proposed project has been 
controversial because pastoralists were not consulted. 

Way Forward 

10. Madam Chairperson, the desire of the KNCHR is to see to it that violations of land 
rights of indigenous peoples are addressed. How that should happen, requires a more 
consultative and dialogue process among all key stakeholders. We wish to also draw 
the attention of indigenous communities to two key policy processes that provide an 
opportunity for such dialogue: 1) the Draft Land Policy which seeks to attend to some 
of these issues and 2) the on-going process of developing a national policy and action 
plan for human rights which has a thematic group on group rights. 

11. Finally, we wish to emphasise that the role played by NHRIs in the promotion and 
protection of human rights, including minorities and indigenous peoples' rights and 
freedoms is critical. On behalf of other NHRIs, KNCHR recommends that UNPFII 
should adopt a mechanism of engaging NHRIs in the promotion and protection of 
human rights and freedoms of indigenous peoples. 

Thank you. 
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