
NEW SOUTH WALES 
ABORIGINAL LAND COUNCIL 

Working Group on Indigenous Peoples 
Fourteenth Session 
29 July - 2 August, 1996 
Item 8 of  the Revised Agenda 

Study on Treaties, Agreements and Other Constructive Arrangements 

Speaker: 

Date: 

(Check Against Presentation) 

9th Floor, 33 Argyle Street, 
Parramatta, 2150 

P.O. Box W125, 
Parramatta, 2150 

Ph: (02) 689 4444 
Fax: (02) 687 1234 



Madam Chair, 

On behalf  of  NSWALC I would like to make some brief  comments on the Study on 
Treaties , agreements and other constructive arrangements. 

There have been no formal  treaties entered into in Australia between Aboriginal and non 
Aboriginal Peoples . 

The colonising forces  utilised the now totally discredited , racist doctrine of  Terra 
Nullius to rationalise their occupation of  Aboriginal and Torres Strait Islander Lands and 
Territories now known as Australia. We believe , as we trust the Special Rapporteur of 
the Study does , that the study should explore the contemporary ramifications  of  the 
historical application of  the Terra Nullius doctrine,. 

Recently , in the well known Mabo decision , the Australian High Court held that the 
Common Law recognised our pre-existing Indigenous Rights to our lands .In this 
respect the Terra Nullius doctrine was negated ; ie in effect  the Court found  that, as a 
matter of  law there was a pre-existing Aboriginal society with institutions which 
determined land use and ownership issues. Furthermore the court found  that our 
Indigenous laws in respect to land title are capable of  being recognised by the Australian 
legal system . 

However the High Court failed  to consider other institutional ramifications  of  its 
findings.  The Court treated our societal and political institutions as legally irrelevant, or 
at least, as non -justiciable. Consequently the Court held that our pre-existing title could 
be unilaterally extinguished , either totally or partially ( note that in some instances pre-
existing and derivative rights can co-exist ) by the decisions of  the non-indigenous 
Australian political institutions. The much heralded Native Title Legislation, based on 
the Mabo Decision, perpetuates and magnifies  these inherent flaws. 

Accordingly we consider that Land title issues should be incorporated into an overall 
negotiated agreement or agreements which would deal with the status of  our Indigenous 
political and societal institutions. Depending on the views of  the parties these could be on 
a Regional basis, taking into account the national and cultural diversity of  the Indigenous 
Peoples of  Australia. 

We invite the Special Rapporteur to comment on our views here at the Working Group 
and in his Report. 



In relation to a separate point we seek the Special Rapporteur's advice and clarification 
in relation to Indigenous participation in the formulation  , negotiation and adoption of 
Bilateral and Multilateral Treaties as well as in International policy formulation  and 
implementation processes; eg 
• Biodiversity Convention 1992 
• Agenda 21 
• World Heritage Convention 1972 
• World Intellectual Property Organisation (WIPO) 
• World Trade Organisation (WTO) 
• World Bank and other international financial  institutions 
• ILO 

Our specific  concern is , in the light of  the lack of  effective,  decisive Indigenous Peoples' 
involvement in these processes , is the Study goirsg'to explore their impact on Indigenous 
Treaties and other agreements , as well as suggesting options to accommodate 
Indigenous Peoples' concerns and interests. 

Thank you Madam Chair. 


