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Thank you Mr Chair. 

In my role as the Aboriginal and Torres Strait Islander Social Justice Commissioner in 
the Human Rights Commission of Australia, I am required to monitor Australia's 
statutory regime controlling Indigenous Peoples' rights to land - the Native Title Act. 

In my 2002 Native Title Report I have evaluated Australia's native title regime in the 
light of recent High Court decisions concerning native title. These decisions confirm 
what was found by the Committee on the Elimination of Racial Discrimination in 
1999; that the Native Title Act is a barrier to Indigenous People in Australia enjoying 
their human rights to land and culture. 

An important aspect of the Committee's decision on the native title legislation in 1999 
was'its focus on' the requirement under the Convention on the Elimination of All 
Forms of Racial Discrimination that Indigenous Peoples are entitled to effectively 
participate in issues that affect their human rights, including their property and 
cultural rights. The Committee confirmed that the principle of effective participation 
included the right of Indigenous Peoples to prior and informed consent. The Human 
Rights Committee in 2000, in the context of the right to self-determination under 
article 1 of the International Convention on Civil and Political Rights, also referred to 
the failure of Australia's native title legislation to allow effective participation of 
Indigenous Peoples in the management of their land. 

The Australian government's response to these Committee's observations is that the 
principle of prior and informed consent is not a principle of international law that 
applies to Indigenous Peoples. This rejection follows from its rejection of a broader 
right; the right of Indigenous Peoples to self determination. 

The denial of the right to self determination and its corollary, prior and informed 
consent is evident in the way in which the Native Title Act deals with Indigenous 
participation in the environmental management of traditional lands. 

• First the Native Title Act does not explicitly protect Indigenous rights in 
relation to land presently dedicated to the preservation of nature and wildlife. 
In view of the finding in Australian law that, at least in one state of Australia, 
native title is completely extinguished by the creation of nature reserves, this 
failure in the Native Title Act to protect Indigenous rights in national parks is 
contrary to international law principles. Moreover it is out of step with 
contemporary values that recognize the synergy between Indigenous rights, 
bio diversity, and sustainability. 
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• Second, in relation to lands in which traditional ownership is recognized by 
Australian law, the Native Title Act does not give Indigenous owners the right 
to negotiate on the environmental management of that land. While the 
traditional owners have a statutory right to be consulted, there is no obligation 
to take Indigenous concerns into account. In fact the failure of the government 
to consult with traditional owners does not invalidate the government's 
decisions on the environmental management of the land. 

In light of the domestic situation in Australia, and no doubt many other countries, 
where Indigenous rights to effectively participate in the management of traditional 
land is denied, it is important that the Permanent Forum on Indigenous Issues clearly 
articulates the elements of the right of prior and informed consent and its application 
to Indigenous Peoples. Without this clear articulation of principles there is little 
pressure on states such as Australia to respect this right or incorporate it into their 
domestic policy positions on land rights and environmental management. 

The Permanent forum can play a leading role in this work to ensure that agencies are 
made fully aware of the relationship of these principles to the human rights of 
Indigenous peoples. While several agencies, such as the article 8(j) Committee on the 
Convention on Biological Diversity, and the World Intellectual Property 
Organisation, to name just a few, are doing important work in this area, the Permanent 
Forum can enhance this work by ensuring it is co-ordinated, based on commonly 
understood principles, and integrated into the work of other agencies. 

Í turn now to my recommendations. 

First, while I acknowledge that the Permanent Forum's recommendation ensuing 
from its First Session, that a working group on free prior and informed consent be 
established, was not taken up by ECOSOC, I would join recommendations by other 
indigenous groups that this request again be put to ECOSOC. 

Second, in the absence of this being established I would recommend that the 
Permanent Forum, through its secretariat, prepare a document that summarises the 
elements of the right of Indigenous Peoples to free prior and informed consent as 
established under various international instruments, and its application to Indigenous 
Peoples. In addition the paper should summarise the work of other agencies in regard 
to this principle and document developments that have taken place or are currently 
taking place, in applying or considering the right to prior and informed consent to the 
agency's engagement with Indigenous people. Such a document would form a 
valuable basis for continued discussion of this issue at the next session of the 
Permanent Forum. 


