The Case of the Yaqui Tribe and the Independencia Aqueduct
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Yaqui Indigenous People: the Yaqui Tribe is an indigenous people of Sonora State.
Throughout their history they have struggled to retain their territory and its natural
resources, as these are part of their cultural identity and survival. They are settled along the
Yaqui River, which is part of their rituatlty and worldview. On September 30, 1940,
President Lér;aro Cârdenas signed a Decree restoring this territory to the Yaqui Tribe and
entitling them to it, explicitly granting them the right to 50% of the water flow of the Yaqui

River. One of the issues the Yaqui Tribe faces is the lack of access to water. Many
households do not have drinkable water and must supply themselves using water from the
river canals. During the last decades, the problem has worsened due to reduced river flow,
and the majority of its runoff is used to supply other cities and agroindustry, leaving
insufficient amounts to supply the Tribe's arable lands.

Human Rights violations against the Yaqui Tribe: In the year 2010, the Mexican State
pushed for the construction and operation of a project called, "Acueducto Independencia",
which was meant to toansfer around 75 million cubic meters of water from the "El Novillo"
dam in the Yaqü River basin to the Sonora River basin, in order to supply the city of
Hermosillo, Sonora. The project consists of construction for intake in the "El Novillo" dam,
a pumping station, a steel aqueduct for distributing national water, and an elechic
transmission line. These projects are meant to transfer water from the Yaqui River to the
City of Hermosillo, thereby infringing on the right of the Yaqui Tribe, based on the 1940
presidential decree, to access 50% of the water flow of the Yaqui River.
From the start, the project was undertaken without free, prior and informed consultation
with the Yaqui Tribe; nor wÉrs this consultation conducted'ürith others who inhabit the Yaqui
River basin and are likewise affected. Furthennore, no zlssessment was ca:ried out of the
environmental, social and cultural impacts of the Aqueduct operation on the Yaqui River
basin and the communities of the Yaqui Tribe.

The ruling of the Supreme Court of Justice: In the year 2011, the Yaqui Tribe began a
legal process before the federal courts with the goal of respect for their human rights EIs an
indigenous people, including the right to information, participation, and consultation prior
to the implementation of a project that may affect them. This action was registered under
amparol 461,12011.

'Trans. Note: an "amparo" is a provision of Mexican law that provides protection against acts by authorities.
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On May 5,2012, the federal judiciary settled amparo 461/2011, granting the Yaqui Tribe
protection under federal law. Mexican authorities submitted a review appeal to the Supreme
Court of Justice (AR631/2012).
On May 8,2013, the highest legal body in the nation confinned ttre ruling, that is to say, it
ganted the amparo and legal protection of the nation to the members of the Yaqü Tribe.
This resolution states that the Yaqui Tribe has the right to free, prior and infonned
consultation to detennine if the Independencia Aqueduct project affects them in any v{ray.
Mexico's Supreme Court
Justice (SCJN) ovemrled the Environmental Impact
Authorization for the Independencia Aqueduct.
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This means that, in practice, the Aqueduct does not have legal authorization to operate; it
nevertheless bontinues to firnction, exhacting water from the Yaqui River, irredeemably
affecting the human rights of the members of the Yaqui Tribe. While the aqueduct operates,
the Mexican State has ordered that a consultation process be ca:ried out.
Three yezrs ago, in October 2013, the first consultation process with an indigenous people,
as ordered by the SCJN, began; in this case, concerned the operation of the
Independencia Aqueduct as part of compliance with the carrying out of the court ruling of
arparo 46112011 (amparo in review 63112012). However, ttre consultation process has not
been free, prior and informed, given that the responsible authorities have committed a
series of inegularities that breach the principles of the right to consultation. Consequently,
the Yaqü Tribe suspended the consultation process due to omissions of responsible
authorities, in addition to the fact that two of their spokespersons \Mere arbitarily detained.
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The Independencia Aqueduct continues to function illegally, having no Environmental
Impact Authorization, despite the SCJN ruling clearly stating that if irreparable damage is
caused to the Yaqoi Tribe due to the operation of the Aqueduct, this operation must be
suspended even if the consütation process has not been completed. Said damage has been
proven through the anthropological verdict issued by the National Institute of Anthropology
and History.

It

shonld be noted that, despite the 21 cottrt injunctions imposed on the resppnsible
authorities, and the fact that the District Judge in Sonora has declared a breach of the
amparo ruling on three occasions, the responsible authorities continue to disregard them, in
clear violation of the Amparo Law, the Political Constitution of the United Mexican States,
and the human rights of the Yaqui Tribe.
Furthermore, the Yaqui Tribe has filed for other court proceedings concenring the operation
of the Independencia Aqueduct. In May 2014, the taditional authorities of the Yaqui Tribe
presented an amparo against the authorization and issuance of allocation titles that have
Èeen granted illegally for the operation of tire Independencia Aqueduct. This was
recognized by the Eighth District Court of the State of Sonora on June 9,2014, under the
file number 60312014. In this same instance, the Judge nrled to stay its proceedings and tq
definitively suspend operation of the Independencia Aqueduct. However, several state and
federal authorities disagreed with the judge's nrling and filed an administrative complaint
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(60/2014), which was settled by a Collegiate Tribunal on July 14 of the same year. The
Tribunal confimred the suspension of the aqueduct's opèration dictated by the judge, but
changed its efflects, in that the Tribuna] argued tha! when considering rights, the suspension
must leave things in the same state in which they were at the moment that the claim was
presented, in violation of the Amparo Law, which results in the aqueduct continuing to
operate.

Subsequenfly, in October 2016, the First Collegiate Tribunal settled the amparo in review
642/2015, and in its ruling ordered the responsible authority to grant the Yaqui Tribe the
right to a hearing, in order to examine the disputed titles and determine if these should be
maintained, modified or revoked.

Likewise, during the month of May 2014, members of the Yaqui Tribe submitted a petition
of amparo for acts of omission against the environmental auttrority in charge of inspection
and monitofug,
well as the of resolution of citizen complaints. This lawsuit was settled
in favor of the Yaqui Tribe by the first and second instance, although to this date their
rulings have yet to be executed.

*

Despite all the legal procesdings and rulings in favor of the Yaqui Tribe, violations to their
human rights continue, as a consequence of their lack of access to justice due to ottrers'
noncompliance with the rulings of the Federal Judiciary.

Aggressions against the Yaqui Tribe in response to the defense of their rights: The
taditional authorities of the Yaqui Tribe and the principal spokespersons have been
criminalized and harassed by the Mexican State; in this regard, prior investigations and
arrest wa:rants have been issued for the supposed participation of certain Yaqui authorities
in the commission of crimes of unlawful deprivation of liberty and robbery although these
crimes were not committed. These crimes were fabricated by the Mexican State to
criminalize the Yaqui spokespersons, since they allegedly considered the exercise of their
normative indigenous system to be a crime.

On September 11, the Government of the State of Sonora arbitrarily arrested Mario Luna
Romero, spokesperson and taditional authority from the town of Vfcam, of the Yaqui
Tribe. On September 23, Ferrando Jiménez Gutiérrez, defender of human rights of the
Yaqui Tribe, was arrested. Both were incarceruted for approximately one year for defending
the rights of their people. For the same acts, two other Yuqü spokespersons were issued
anest wa:rants by the Prosecutor of the State of Sonora.
Likewisé, since October 2014, Lauro 8.M., Miguel Angel C., Aurelia B., Librado V.,
members of the indigenous people of the Yaqui Tribe, have been subjected to death threats,
personal attacks, and harassment, acts for which the Inter-American Commission on
Human Rights (IACfR) reported on May 18, 2015, that
had decided to take
precautionary measures in favor of the members of the Yaqui Tribe that head the defense
against the construction and irregular operation of the Independencia Aqueduct in Sonora,
considering that "the issue meets the requirements of severity, urgency, and irreparability".
They requested that the Mexican State adopt the necessary measures to preserve the life and
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personal integnty of the leaders of the Yaqü Tribe, as well as their ability to develop their
activities as human rights defenders, without being subjected to acts of violence and
harassment for the performance of their duties.

Actions in the Inter-American Human Rights System: Intemationally, the importance
lies in the issue related to the execution of the ruling by the SCJN and the struggle of an
indigenous people to save their culture and their livelihood in the face of the onslaughts of a
megaproject. Likewise, it should be noted that there exists a petition presented by the
Yaqui Tribe before the Inter-American Commission on Human Rights e-209712013), as
well as a request for precautionary measures MC-45212013), whic[ if admitted, could
represent an important case at the intemational level.

Actions

in the Universal System of Human Rights: A joint

Communication about the

to the United Nations Special Procedures on: indigenous peoples; on
human rights defenders; on the enjoyment of a safe, clean, healthy and sustainable
environment; and on access to drinking water and sanitation. An urgent action was issued in
20l6to the Mexican State.
case has been sent

Petitions to the United Nations Permanent f,'orum on Indigenous Peoples:
Call on the Mexican State to comply with and guarantee the collective rights of the Yaqui
Tribe to self-govemment, water, territory and to free, prior and informed consultation.
1.

2. Call on the Mexican State to comply with its own rulings and to reinforce indigenous
peoples' access to envirorunental justice.
3. Catl on the Mexican State to firlly remedy the human rights violations committed against
the Yaqui Tribe by the Mexican State.
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