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Madam Chair, Australia makes this statement in explanation ofits vote on the
Declaration on the Rights oflndigenous Peoples.

Auslralia has actively worked to ensÙe the adoption ofa meaningful DeclaÉtion.
Australia has taken every oppoftunity withir the Commission on Human Rights Working
Group on the Draft Deciaration on the Rights oflndigenous Peoples, the Human Rights
Council and the fl[ther consultation process mandated by General Assembly Resolution
A611178 to engage constuctively to elaborale the Declaration.

Madam Chair, Australia has worked hard to ensue that any declâralion car become a
ta.ngible and ongoing standard of achievement that would be universally accepted,
observed and upheld. The text of the Deôlaration fails to reach this high standaxd and
Austialia continues to have many concems vr'ith the text.

Austialia and others repeatedly called for a chance to participate in negotiations on the
culrefi text ofthe Declaration and we are deeply disappointed that none were convened.
Having had an opportunity to negotiate the text would have allowed us to work
constructively with the entire fIl.J membership to imprcve the Declaiation and may have
resulted in a text which enioved consensus.



Status of I he D ec larati on

With respect to the rature ofthe Declaration, it was the clear intention ofall states that it
be aI1 aspiiational declaration with political and moml force, but not legal force. This text
contains rccoûfnendatioûs regâ.rding hov/ states car promote tl1e welfare oflndigenous
peoples. It is not in itselflegally biûding nor reflective ofintematonal law.

Fu her, Australia has continùally expressed its view that nmdamental pafis of the text
adopted by the Huma.n Rights Coùncil on 29 June 2006, and this crment text, axe
unacceptable, as have other states.

As this Declaration does not describe current state practice or actions that states consider
themselves obliged to take as a matter of law, it caûnot be cited as evidence ofthe
evolution ofcustomaxy intemational law. This Declaration does not provide aproper
basis for legal actions, complaints, or other claims in any intemational, domestic, or other
proceedings. Nor does it provide a basis for the elaboration ofother iltematioral
insfuments, whether binding or non-binding.

Self-determination

The Austlalian Governmpnt has loûg expressed its dissatisfâction rvith the references to
self-determination in the Declaratio[.

Self-determination appiies to situations of de-colonisation and the break-up of states into
smaller states with clearly defined population groups. It also applies where a particular
group with a defined territory is disenlianchised and is denied political or civil rights. It
is not â dght which attaches to an undefined subgroup ofa population seeking to obtain
political independence. The Govemment of Australia supports and encourages the full
aûd free engagement of lndigenous peoples in the democratic decision-making processes
in their county, but it does not support a concept that could be conskued as encouraging
action that would impair, even in pafi, the territorial and political integrity ofa state witl
â system of d€mocratic representative govemment.

Lahds and resources

The Declaration's proyisions on lands and resoùces could be read to require recognition
oflndigenous rights to lands without regard to other 1egal dghts existing in land, both
indigenous and non-indigenous. It is importa.ût to stress that any right to tiaditional lands
must be subject to national laws, otherwise the provisions would be both arbihaly and
impossible to implement, with no recognition being given to the fact that ownerchip of
land may lawfully vest in otheG, for example, tbrough $ants ol fteehold or leasehold
intercsts in land. Many natio[al legal systems, including Australia's, also provide for
lawful compulsory acquisition of interests iû land.

Australia will read the lands and æsouces prcvisions ofthe Declaration in line with its
existing domestic laws, including the Native Title Act, which includes provision for
compulsory acquisitioû ofnative title ghts and intercsts witl ar entitlement to
compensation.



Free, priot and informed consenl

Australia has concems that the Declâration expands any right to free, pfior ând infolmed
consent too far.

For exarnple, the Declaration provides that states shall obtain the free, prior and infolmed
consent of Indigenoùs peoples before adopting or implementing cefiain measurcs that
mây affect them. The scope ofthis proposed right is too broad lt could mean that states
are obliged to consult with lndigenoùs peoples aboùt every aspect oflaw that miSlt aflect
them. This would not only be unworkable, but would also apply a standard for
Indigenous peoples that does not apply to othe$ in the popuiation. Australia cannot
accept a dght thât allows a particular sub-group ofthe populatioû to be able to veto
legitimate decisions of a democratic ând representative govenrnent.

The provisions relating to free, pior and informed consent ale also potentally
inconsistent with, ard go well beyond, ary concept ofûee and infomed collsent which
may be developing in other iûtemational forurns.

Intellectual ploperty

Australia does not suppoft the inclusion in the text ofiniellectual prcperty rights for
lndigenous peoples. Ausfalia extends protectiot to Itdigenous cultufal heritage,
traditional knowledge and traditionâl cùltural expressions to the extent that it is consistent
with Austalian ând international intellectual propeiy law However, Australia will not
provide s i generis lutellectual property dghts for Indigenous communities as envisaged
in the Declaration.

Third party rights

In seeking to give Indigenous people exclusive rights over property, both iûtellectual, reai
and cultural, the Declaration does not acloowledge the rights ofthid parties, in
particùlar the rights ofthird parties to access Indigenous lard, heritage and culturâl
objects where appropriate under national law. The Declaration fails to consider the
different tlpes ofownership and use that can be accorded to Indigenous people and fails
to corsider the ghts ofthird parties to propefiy.

Customary la\,')

Australia is also concemed that the Declaxation places lndigenous customary law in a
supedor position to national law. Customary law isnot'law'inthe sense that modern
democracies use the tem; it is based on culture and hÀdition. It should not overide
national laws and should not be used selectively to permit the exercise ofpractices by
cefiain Indigenous commrmities which woùld be uacceptable in the rcst ofthe
commrmity. Austraiia will read the whole ofthe Declaration in accordânce witll
domestic laws as well as intemational humâr rights stardards.

Madam Chair, while the Declaration will tot be binding on Austmlia and other states as a
matter ofintemational law, we are aware that its aspirational contents will be relied on in
setting standards by which states will be judged in their relâtions with lndigenous
peoples. Accordingly, the Govemment of Australia has been concemed throughôrrt the
negotiations to ensure that the Declaration is meaningful, is capable ofimplementation
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