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Yesterday the Aotearoa Indigenous Rights Trust, the Tuhoe nation and the International 
Indian Treaty Council described to the Working Group the legal conflict currently taking 
place in New Zealand in regards to the foreshore and seabed lands. We support their 
statement as an accurate reflection of the situation. Maori Legal Service and Te Whanau a 
Apanui seek here the support of the Working Group and the international indigenous 
community for the constructive, peaceful and enduring resolution of this dispute. 

Whilst superficially this dispute is about the rights of ownership and management of the 
coastal marine area, for indigenous populations this is a matter of critical importance to our 
cultural identity; and therefore to our cultural survival and development. In a larger context it 
is symptomatic of an unsettled constitutional relationship in New Zealand; and is simply the 
continuation of a relationship that has been historically dysfunctional. In the past the good 
faith relationship contained in the Treaty of Waitangi has been used and interpreted 
unilaterally by the New Zealand government to disempower and rule and rule over indigenous 
peoples, rather than in partnership with them. 

The introduction of the Foreshore and Seabed Bill as a proposed legislative regime that will 
vest absolute rights of ownership in the foreshore and seabed in the Crown, and concurrently 
extinguish aboriginal title is simply seen as a continuation of this process. 

We understand the political reality that exists in New Zealand; and that as an indigenous 
minority our rights exist within a complex regime of competing rights. This situation 
necessarily means that when conflicts of rights arise they must be dealt with delicately and 
with maturity. It does not mean that indigenous rights automatically become subject to the 
rights of all other citizens. Although that has been the course of history for many indigenous 
peoples; we do not accept that that is right. We seek strong declarations from the international 
indigenous community and bodies of the United Nations that this is not the case; and that the 
presumption of State parties that indigenous rights must yield when a conflict arises is 
incorrect. 

Indigenous people in New Zealand had hoped, when faced with a conflict of rights, that the 
Government would act responsibly and constructively to resolve the dispute fairly. We 
continue to urge them to do so; and invite the New Zealand Government to utilise this 
opportunity to lead the world in dispute resolution and respect for indigenous rights. This will 
take a substantial amount of courage by the Government (who will face negative pressure 
both domestically and from other international State parties); and we will support them in this 
journey if they express a desire to work in partnership with us towards positive resolution. 

We fear that the premature introduction of legislation to remove our rights without adequate 
consultation is a step in the opposite direction. The legislation will remove our ability to have 



the nalure and extent of our rights investigated, and instead replaces the right to have freehold 
title (in a legal sense, to have the complete bundle of rights that go with ownership) with the 
mere right to have a past ancestral connection recognised (subject to the legal ownership 
being \ested in the Crown). 

This situation is completely unacceptable to us; and demonstrates with immense clarity the 
misunderstanding that exists within Government institutions about our position, and our world 
view. We wish to have the opportunity to clarify our position with the New Zealand 
Government; so that decisions regarding the coastal marine area (and indeed all other natural 
resources) may be made with respect for our cultural practices and beliefs. 

We seek the support of the international indigenous community and the Working Group to set 
international standards for dispute resolution between State parties and indigenous 
populations. We believe that these standards must be based on or include the following 
principles: 

• There must first be an acknowledgement of the existence of indigenous peoples; and a 
recognition of a legitimate basis for the assertion of indigenous rights. This would be 
most clearly demonstrated to us by the New Zealand Governments active and 
constructive participation in development of the Declaration of Indigenous Rights; 
and active political support by the New Zealand Government of the Working Group 
and the Permanent Forum as fundamental organisations in the development of 
indigenous participation in the international legal community. 

• Secondly there must be a willingness by State parties and indigenous groups to 
resolve the dispute in an enduring and peaceful way. This would require that parties 
deal with each other as equals and with respect. It would also require that parties 
refrain from unfair and unconscionable actions towards one another. In the context of 
the current dispute in New Zealand that would mean the New Zealand Government 
would refrain from unfairly wielding the doctrine of parliamentary sovereignty to 
introduce legislation that removes our rights without consent. That is understandably 
a difficult position for indigenous parties to negotiate from; and one that symbolically 
shows lack of respect and lack of regard for fundamental rights like due process and 
equality before the law. 

• Thirdly we would expect that both State parties and indigenous groups involved in a 
dispute resolution process would be mindful of the historical, social and legal context 
that their relationship exists within; and give due weight to the expertise of (and 
where necessary call for assistance from) the international legal community. This, we 
believe, would allow human rights standards to be imported where helpful in guiding 
parties through legally unchartered waters. We believe this future oriented, creative 
solution based approach will be necessary for the resolution of contemporary 
disputes, like the foreshore and seabed. 

We believe, certainly in respect of the current dispute in New Zealand, that recourse to 
historical, unilateral dispute resolution procedures will not be productive; as they have 
continually marginalized indigenous epistemology and have failed to produce enduring settled 
relationships. 

Lastly we see the creation of international standards and international judicial forum to 
adjudicate disputes must be seen as a natural progression of indigenous rights recognition. For 
too long our people have been forced to articulate our claims against State parties in the 
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language of minority law simply because indigenous rights are inaccessible and provide no 
avenue of redress. While procedurally we can advance some of our claims using minority 
protections, philosophically this is problematic; minority rights are normally state derived as 
equ.ry provisions. Indigenous rights are inherent in us by virtue of our descent from 
indigenous occupants; and exist subject only to our continued existence. 

We thank the Working Group and the indigenous community for their support in these 
matters; and for allowing our voice to be heard in an international forum dedicated to 
contributing positively to improving all facets of indigenous existence. To that end we also 
wish to put on record here our support for the implementation of the Draft Declaration, the 
mandating of a second Decade for Indigenous Peoples, and the continued meeting of 
indigenous and State delegates at international forum like the Working Group and the 
Permanent Forum. We extend our support to our indigenous brothers and sisters in their 
struggles worldwide and join with them in the celebration of our cultural diversity. 

Mandated by Te Rimanga o Te Whanau, Te Whanau a Apanui and Maori Legal Services. 
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