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1. Introduction 

The Asian Indigenous and Tribal Peoples Network (AITPN) welcomes the report of  Mr Alfonso 
Martinez, Special Rapporteur on "study on treaties, agreements and other constructive arrangements 
between States and indigenous populations" (E/CN4.7Sub.2/1999/20). The Final Conclusions and 
Recommendations are of  monumental importance for  indigenous peoples across the world. 

However, the Conclusions and Recommendations can not be considered in abstract. The Special 
Rapporteur makes presumptuous observations pertaining to the situation of  the indigenous peoples 
in Asia and Africa  in "Chapter I: Some Key Points of  Departure". And presumptuous observations 
without legal basis on a study which is essentially juridical in nature unfortunately  weakens the 
report. 

The Final Report (Unedited Version) which was submitted to the Sixteen Session of  the Working 
Group in 1998 contained the same observations. Understanding the historical importance of  the 
study, AITPN submitted a 96 page report entitled "The  Universality  of  Indigenous  Peoples: 
Commentary  and  recommendations  to the Special  Rapporteur  on the study  on treaties,  agreements 
and  other constructive  arrangements  between States  and  indigenous  populations" on 15 February 
1999 through the Office  of  the High Commissioner for  Human Rights. This was forwarded  by the 
Office  of  the High Commissioner for  Human Rights to the Special Rapporteur on 22 February 1999. 
The AITPN report contained legal evidence about the indigenous peoples in Asia and Africa.  But, 
in his final  report, the Special Rapporteur made no substantive changes and continues to identify  the 
indigenous peoples issue in Asia-Africa  as problematique  - a position the AITPN finds  flawed  and 
presumptuous. 

2: The socalled indigenous problematique in Asia and Africa 

The Special Rapporteur refers  to "cases and situations in which the "indigenous peoples" category 
is already established beyond any doubt from  a historical and modern day point of  view". The 
question is what criteria did the Special Rapporteur apply to identify  such cases and situations. 
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The indigenous peoples from  all over the world in various debates at the United Nations have 
consistently emphasised that "self  identification"  is the primary criteria for  identifying  who indeed 
are indigenous peoples. Even though "self  identification"  is considered as a matter of  dispute by the 
Special Rapporteur, it is consistent with existing international legal instruments like the ILO 
Convention No 169. Nonetheless, indigenous peoples could also be as such identified  according to 
various national constitutional provisions, national legislation, a country's obligation under 
international law and historical continuity. 

When the governments themselves recognise the presence of  indigenous peoples in their countries, 
it must be concluded that these are cases and situations "beyond any doubt from  a historical and 
modern day point of  view." It is not for  the Special Rapporteur to declare indigenous peoples 
category as "problematique"  specially when he "has not been in a position to assess all possible 
overlaps and contradictions of  every treaty related issue and the overall indigenous problematique 
in the African  and Asian contexts" (para 80). 

The AITPN in its report to the Special Rapporteur provided documentary evidence about the 
presence of  indigenous peoples in Asian countries including the following  which are given below: 

A. Philippines: 

The presence of  the indigenous peoples in Philippines is recognised by the Government of 
Philippines and in 1997, the Government of  Philippines adopted "The Indigenous Peoples Rights 
Act of  1997". 

B. Malaysia 

Malaysia has a large number of  indigenous peoples, some of  whom are known as Orang Aslis which 
in Malay means "original peoples" or "first  peoples". The Aboriginal Peoples Ordinance of  1954 
(later amended in 1967 and 1974 and called Aboriginal People's Act) indicates that the Government 
of  Malaysia recognizes the existence of  indigenous peoples in Malaysia.1 Again, under Article 
161(A) of  the Federal Constitution of  Malaysia, the peoples of  Sabah and Sarawak are recognized 
as "indigenous peoples".2 

C. Japan 

The Ainus are recognized as indigenous peoples of  Japan, In May 1997, the Government of  Japan 
passed the "Act for  the Promotion of  Ainu Culture, Spread of  Knowledge relevant to Ainu Traditions 
and an Educational Campaign". In a supplementary resolution to the Act, the Japanese Government 
recognized that the "indigenousness" of  the Ainu was a historical fact.3  In a judgement, the courts 
in Japan held that "The Ainu people are the original inhabitants of  Hokkaido and its adjacent areas 

1.Colin Nicolas and Raajen Singh, "Indigenous Peoples of  Asia: Many peoples, One struggle", Asia Indigenous Peoples 
Pact, Bangkok, 1996. 

2 .Federal Constitution, International Law Book Services, Kuala Lumpur, Malaysia, 1995. 

3.Statement submitted to the Forth Session of  the Working Group on Rights of  the Indigenous Peoples by Ainu 
Association ofHokkaido,  Geneva, Switzerland, December 1998. 
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and constituted a distinct culture and identity before  Japan extended jurisdiction over their land. 
Their land was incorporated by the Japanese Government and they suffered  economic and social 
dispossession under the governmental polices imposed by the majority Japanese. Even under these 
circumstances, the Ainu still maintain their distinct culture and identity as a social group."4 In this 
regard, the Hokkaido Ex-Aborigines Protection Act (Law No 27 of  1899) and the Asahikawa City 
Ex-Aborigines Reservation Disposition Act (Law No. 9 of  1934) as instruments of  dispossession of 
the Ainus from  their lands are crucial. Although, the Government of  Japan used these Acts to 
sponsor the Japanese settlements, the Ainus were recognized as aborigines. 

D. Nepal 

The Government of  Nepal formed  a "National Committee for  the International Year for  Indigenous 
Peoples" in June 1993. In 1994, the Government also formed  a National Committee for  the 
International Decade of  Indigenous Peoples in Nepal. These are clear testimonies to the presence 
of  indigenous peoples in Nepal and their official  recognition as such. 

E. India: 

After  the Constituent Assembly was set up to draft  the Constitution of  India, one of  its first  acts was 
to appoint the "Excluded and Partially Excluded Areas (other than Assam) Sub-Committee with Shri 
A V Thakkar as its chairman". The Committee in its report on 18 August 1947 stated: 

"In determining areas to be classified  as excluded or partially excluded, the Secretary of  State of 
India issued instructions that exclusion must be based upon strict necessity and must be as limited 
as possible in scope consistently with the needs of  the aboriginal  (italics ours) populations. As 
regards partial exclusion, be considered that prima-facie  any areas containing a preponderance  of 
aborigines (italics ours) or very backward people which was of  sufficient  size to make possible the 
application of  special legislation and which was susceptible, without inconvenience, of  special 
administrative treatment should be partially excluded. The Government of  India in making 
recommendations for  partial exclusion kept in view the possibility of  obtaining blocks of  territory 
with readily recognisable boundaries susceptible of  special administrative treatment without 
inconvenience. Thus, the excluded and partially excluded areas are well defined  areas populated 
either predominantly or to a considerable extent by aboriginals". 

Furthermore, the Constitution of  India directed the President of  India to appoint "The Scheduled 
Areas and Scheduled Tribes Commission" in pursuance of  the provision of  the Article 339 of  the 
Constitution of  India. Article 339 states "The President may at any time and shall at the expiration 
often  years from  the commencement of  this Constitution by order appoint a Commission to report 
on the administration of  the Scheduled Areas and the wellfare  of  the Scheduled Tribes in the States. 

In 1960, the President of  India established the "Scheduled Areas and Scheduled Tribes Commission" 
pursuant to the Article 339 of  the Constitution of  India. The Commission in its report on 14 October 

\ibid. 
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1961 stated: " Even the Constitution has not defined  them clearly except by declaring that the 
Scheduled Tribes are "the tribes or the tribal communities or parts of  or groups with tribes or tribal 
communities" which the President may specify  by public notification  (Article 342). As these groups 
are presumed  to form  the oldest  ethnological  sector of  the population,  the term "Adivasi"  fAdi'= 
original  and  ""  Vasi'=  inhabitant) has become current  among certain people. The  International 
Labour Organization  has classified  such people as "indigenous"  (italics ours). 

It is on these understandings and antecedents that the Government of  India ratified  the ILO 
Convention No 107. Moreover, the term, "indigenous peoples" are also used for  regular 
administrative purposes like the Order of  the Home Department of  the Government of  Mizoram 
State Of  India (No.F.22015/54/90-HMP of  8 March 1991) which states that Inner Line Regulation 
under the East Bengal Frontier Regulation is to "regulate entry of  non-indigenous persons". The 
Inner Line Regulation are presently in force  in Mizoram, Arunachal Pradesh and Nagaland State of 
India to protect the identity of  the "natives or aborigines". 

When a Commission mandated by the Constitution of  India declared that the "Scheduled Tribes" are 
the indigenous peoples of  India, the statement of  the Indian delegations denying the existence of 
indigenous peoples at the United Nations can only be individual and "eurocentric" views. 

F. Bangladesh 

During his monumental "Study on the Problem of  Discrimination against Indigenous Populations", 
Special Rapporteur, J Martinez Cobo sought information  from  the Government of  Bangladesh on 
the presence of  the indigenous peoples. The Government of  Bangladesh informed  the Special 
Rapporteur that members of  tribal or semi-tribal populations are regarded as indigenous "on account 
of  their descent  from  the populations which are settled  in a specified  geographical  areas of  the 
country".5  It is on this understanding that the Government of  Bangladesh had ratified  the ILO 
Convention No 107 in 1972. 

Moreover, Pakistan Government's Central Board of  Revenue Document of  6 April 1967 also refers 
to "Indigenous hillmen".6 In addition, paragraph 27 under Act no 12 of  1995 published in 
Bangladesh Gazette on 30 June 1995, refers  to "indigenous hillmen" of  any of  the hill districts of 
Rangamati, Bandarban and Khagrachari. There are references  of  "indigenous hillmen" as distinctive 
category of  people from  the mainstream Bengalis in Bangladesh National Board of  Revenue 
correspondences of  10 March 1980, 9 April 1980,17 October 1992 and 12 June 1995. Similarly, 
Section 97 of  the State Acquisition Act of  which applies to the whole of  Bangladesh 
except the Chittagong Hill Tracts - recognizes various peoples like Santals, Garos, Rakhaings as 
"aboriginal  peoples" (emphasis ours). 

More recently, Prime Minister Sheikh Hasina while addressing the Hague Peace Conference  on 15 
May 1999 stated that "The Accord recognizes Chittagong Hill Tracts as the area in which the tribal 
people have lived for  ages and calls for  preserving the distinct characteristics of  the region. This is 

5. E/CN.4 /Sub.2/ 1986/ 7/Add. 1, page 15. 

6.Statement of  the representative of  the Jumma Peoples Network on 30 July 1996 during the 14th Session of  the Working 
Group on Indigenous Populations. 
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basic, since the problem in CHT boiled down, in my view, essentially to one question: the right of 
an indigenous  people (emphasis ours) to preserve their own identity, culture, tradition and 
values and to lead their own life  according to their own wish". Prime Minister Hasina further  stated 
"The negotiating team consisted mostly of  Members of  Parliament (MPs). Representatives of  the 
people talked to representative of  indigenous  people (emphasis ours) and came to an agreement". 

DOES THE A1TPN NEED| TO SAY MORE? When the national laws in Bangladesh and the Head 
of  the Government of  Bangladesh recognize the existence of  indigenous peoples, the denial of  the 
existence of  indigenous peoples by the Special Rapporteur can only be his own individual views. The 
AITPN finds  this unacceptable. 

3: Selective Approach to Colonialism: 

In paragraph 73, the Special Rapporteur, Miguel Alfonso  Martinez states: 

"73. These dissimilarities hinge on a number of  historical factors  that call for  a clear distinction 
to be made between the phenomena of  the territorial expansion by Indigenous nations into 
adjacent areas, and that of  the organized colonisation, by European powers, of  people 
inhabiting, since time immemorial, territories on other continents". 

No international law including the United Nations Declaration on the Granting of  Independence to 
Colonial Countries and Peoples makes any distinction between "territorial expansion into adjacent 
areas and organized colonisation by European States". Article 1 of  the Declaration on the Granting 
of  Independence to Colonial Countries and Peoples refers  to "alien subjugation, domination and 
exploitation". 

According to the Oxford  Advanced Learner's Dictionary of  Current English alien means "foreigner 
who is not a subject of  the country in which lives". Hence, what is a matter of  concern is "foreign 
domination, subjugation and exploitation". "Foreign domination, subjugation and exploitation" is 
not synonymous to "European colonialism" nor does it apply only to aggression which takes places 
from  across the seas. 

Any attempt to make distinction between"territorial  expansion by Indigenous  nations into adjacent 
areas and  organized  colonisation,  by European powers"  would justify  the territorial expansion as 
the lesser evil. The Special Rapporteur must recognise that two cases, of  what would in his own 
words fall  under the categories of  territorial expansion by indigenous nations that are pending before 
the United Nations Decolonisation Committee are East Timor and Western Sahara. 

It is because of  such a selective approach to colonialism that the Special Rapporteur raises the 
relevance of  "indigenousness" in the post decolonisation period in Asia and Africa  although the 
recognition of  indigenous peoples by their own governments in Asia puts to rest any doubts over 
"indigenousness" in the post decolonisation period. 

5 



4. Misplaced Concerns: Relationship between Indigenous peoples and minorities 

"Para 90: To sum up: the Special Rapporteur firmly  maintains his view that the situations 
described above, the scenario described above, the scenario of  which is African  or Asian 
States, should be analysed in other forums  of  the United Nations than those that are currently 
concerned with the problems of  indigenous peoples; in particular the Working Group on 
Minorities of  the Sub-Commission on Prevention of  Discrimination and Protection of 
Minorities." 

Despite the above legal evidence about the existence of  indigenous peoples in Asia, such a 
conclusion is extremely unfortunate  and belies the truth. The observation of  the Special Rapporteur 
that certain peoples qualify  "only" as minorities and not as indigenous does not satisfactorily 
addresses the dilemmas on the issue. Rather, it adds to the confusion  that exists on the fallacious 
relationship between indigenous peoples and minorities contrary to the practices of  the national 
institutions on minorities and United Nations Treaty Bodies such as the Human Rights Committee 
monitoring the International Covenant on Civil and Political Rights. 

"Minorities" automatically implies a numerical population whether it is of  national or ethnic, 
religious or linguistic criteria.7 India is one of  the few  countries where the National Commission for 
Minorities has been established. The Minorities Commission of  India defines  minorities on the basis 
of  their religion. And many of  the indigenous peoples in India could be Buddhists or Christians. On 
the basis of  their numerical minority status as a religious group and similarly they could also be 
nominated as members of  the National Commission on Minorities and can approach the National 
Commission for  Minorities for  necessary remedies. 

Internationally, the United Nations Human Rights Committee has admitted complaints filed  by the 
indigenous peoples alleging violation of  rights under Article 27 of  the International Covenant on 
Civil and Political Rights (ICCPR). The judgements of  the Human Rights Committee in the case 
of  Sandra  Lovelace Vs  Canada8  and Ivan  Kitok  Vs  Sweden9  in no way made the Maliseets Indians 

7. Article 2.1 of  the United Nations Declaration on Minorities states "Persons belonging to national or ethnic, religious 
and linguistic minorities (herein after  referred  to as persons belonging to minorities) have the right to enjoy their own 
culture, to profess  and practise their own religion, and to use their language, in private and in public, freely  and without 
interference  or any form  of  discrimination." 

.8 . International Covenant on Civil and Political Rights, Human Rights Committee Selective Decisions under the 
Optional Protocol (Second to Sixteen Sessions), United Nations, New York, 1985. 

9. International Covenant on Civil and Political Rights, Official  Records of  the Human Rights Committee 1987/88, 
Volume II, Documents of  the thirty first  to thirty third sessions (26 October 1987-29 July 1988) including the report 
to of  the Committee to the General Assembly, CCRP/7/Add. I. 
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in Canada and the Samis in Sweden minorities in the sense that they could no longer be considered 
as indigenous peoples. 

To clarify  further,  indigenous peoples are not a homogenous category of  people themselves. They 
have different  religions, languages and customs. In many States like Bolivia and Guatemala, 
indigenous peoples form  the numerical majority of  the population. 

5. Conclusions and Recommendations 

The AITPN appreciates the views that" the Special Rapporteur has not been in a position to assess 
all possible overlaps and contradictions of  every treaty related issue and the overall indigenous 
problematique in the African  and Asian contexts:" However, such inability could lead to misleading, 
flawed  and presumptuous observations. 

In para 25, the Special Rapporteur stated that he "will highly welcome all critical opinions". The 
AITPN makes this presentation in that spirit and expects that "this contribution will be duly taken 
into account for  potential utilization as additional elements of  judgement to be incorporated" in his 
report before  its becomes an official  United Nations publication. The AITPN requests the Special 
Rapporteur to append this presentation as an Annexure to his final  report. 

For further  information,  please contact: 

Mr Suhas Chakma 
Director 
Asian Indigenous and Tribal Peoples Network 
PO Box: 9647, A-3 Post Office,  Janakpuri, New Delhi-110058 
Phone & Fax: 91-11-562 0583 
Email: aitpn@hotmail.com 
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