
INDIGENOUS PEOPLES ; A SHORT NOTE ON CONCEPT AND DEFINITION 

1. We read with considerable interest the paper bv ¿He 
Chairperson-Rapporteur on the concept of indigenous people ; UN 
DOC. E/CN.4/Sub.2/AC. 4/1996/2. This follows the comprehensive 
note on the criteria presented at the thirteenth session of the 
Working group : UN Doc. E/CN.4/Sub.2/AC.4/1995/3. The papers 
contain many valuable observations. I would offer only the 
following brief comments. 

2. international law deploys the terms "State", "nation" and 
"people" and articulates the rights and duties of such entities. 
Generally accepted definitions mav or may not exist for anv 
particular "entity". It has not been regarded as necessary for 
the international system to define canonically all its 
components, including some which are among the most important 
actors - such as "peoples". 

3. On the contrary, there is a widespread perception that sharp, 
strict definitions mav only serve to retard developments in what 
must remain an essentially dynamic system for a rapidly changing 
world. 

4. Periodic agonizing about a definition of a "people" has not 
produced consensus on its meaning. This is not a Question of 
intellectual failure but reflects the fact that the meaning of 
people is distilled from changing complexities of political and 
diplomatic processes. 

5. There was and is a "demand" bv some States for a definition 
of indigenous peoples as the draft Declaration on the Rights of 
Indigenous Peoples proceeds to examination 1 by the Human Rights 
Commission.2 and the United Nations deliberates on the Permanent 
Forum. This does not always signal a friendly approach motivated 
only bv the desire to understand. On the contrary, it is often 

case that calls for definitions represent attempts to 
contain a movement towards articulation of principles, weaken 
their force and frustrate their application. 3 One mav therefore 
support without hesitation the Chairperson-Rapporteur' s 
conclusion in the first sentence of para. 73 of the 1996 paper. 

6. As a rule, the drafters of definitions such as Martinez-Cobo 
did not choose the pafrh of reductionism to one supreme "axiom" 
of indigenousness. There are examples of reductionist approaches 
in recent remarks by State representatives in ; notably in 
trying to reduce "indigenousness" to a situation of historical 
priority only, coupled with a claim that such priority has no 
application for the State in guestion. As the relevant text of 
tiiS World Bank 4 counsels. application of multiple factors 
respects the variability of situations and suggests that local 
answers on the existence of groups can be offered with some 
coherence on the basis of flexible criteria. According to the 
World Bank, indigenous peoples "can be identified in particular 
geographical areas by the presence in varying degrees of the 
following characteristics : 

(a) a close attachment to ancestral territories and to 



the natural resources in these areas : 
fbl self-identification and identification bv others 
as members of a distinct cultural group ; 
(c) an indigenous language. often different from the 
national language : 
(d̂  presence customary social and political 
institutions ; and 
ie) primarily subsistence-oriented production." 5 

The Chairperson/Rapporteur' s remarks in the 1996 paper on 
variability of situations are to be supported. 
7. The definitions/descriptions or lack of them in international 
instruments may he placed against the. complexity of the 
characteristics of the groups set out in the texts, which reveal 
details of the "factors" which invite the application of the 
term "indigenous peoples". In ILO Convention 169, the peoples 
haY£ a specific social and cultural identity. customs. 
traditions and institutions, religious and spiritual values and 
practices, own institutions, methods for dealing with offences. 
a distinctive relationship with lands and territories and 
procedures for the transmission of land rights, subsistence 
economy and traditional activities. gm knowledge and 
technologies and languages. Ihfi draft Declaration on 
Indigenous Peoples adds an extra dimension to the above. 
recalling the rights with detailed lists of cultural attributes 
such as "archaeological and historical sites. artifacts. 
designs, ceremonies". etc., and "cultural. intellectual, 
religious and spiritual property", oral traditions. own names 
for "communities, places and persons".indigenous sacred places. 
"traditional medicines and health practices". citizenship. 

land-tenure systems. and "treaties. agreements and Other 
constructive arrangements concluded with States or their 
successors". This complex array of factors in the texts strongly 
suggests that is perfectly possible to recognise 
"indigenousness" without benefit of further "definition". These 
remarks apply, mutatis mutandis. t£2 tile recognition of the 
presence of minorities. 
8. Those core indigenous peoples who attend the UN Working Group 
on Indigenous Populations have identified themselves as 
indigenous for purposes of international standards and domestic 
law. A criticism of "self-identification" was offered bv the 
representative of Bangladesh to the Working Group on Indigenous 
Populations ii> 1995 i 

"Let us look at the issue of self-identification more 
closely. Consider, that the UN system, or indeed the 
actors of the world community, do not admit a State in 
their folds on the basis if self-identification. The 
base-line is of recognition by others : and there are 
clear criteria set out for this. 6 

The statement is open tP question. The theory of recognition in 
international law is predominantly declaratory : the get Of 
recognition recognises the facts but does not "constitute" or 
create them. Self-recognition is the driving force, as it was in 
the case of the independence of Bangladesh itself. 



2* In minority rights context, the General Comment on 
Article 27 7 of the International Covenant on Civil and Political 
Rights offers a principle relevant to indigenous peoples : 

"The existence of an ethnic, religious or linguistic 
minority in a given State party ... requires to be 
established by objective criteria". 8 

Xll£ question q£  whether a State "recognizes" or does not 
"recognize" minorities or indigenous in its internal law cannot 

decisive international law ; in the language of the 
General Comment, "existence" "does not depend upon a decision bv 
fal State party ...". 8 This principle should be set against the 
remarks in para. 69 to of the Chairperson-Rapporteur's 1996 
paper. 
liL. Indigenous peoples have been subjected to multiple 
"classifications" over some 5QQ years as if they were laboratory 
specimens or exotic species. If these peoples begin with a 
principle of self-recognition, it is perhaps UP to others to say 
whv this is not sufficient or appropriate, to explain whv. of 
all the world's peoples, their case cannot be accommodated bv 
international lax without th& ritual of definition. These 
remarks signify the existence of an ethical dimension to the 
debate on definition. Principle suggests that definitions of 
human groups should not be imposed : an oppressive, superfluous 
demonstration of State power. 

Conclusion 

instead of defining and then allocating rights. international 
law has mainly proceeded the other wav round. Rights have been 
set out and continue to be developed in such a wav that the 
contours of the communities to which thev are appropriate become 
Clearer. IllS reductionist. formyi^iç approach to definition 
promises a false certainly and is supported by political rather 
than intellectual considerations. One mav unhesitatingly support 
the conclusions of the Chairperson-Rapporteur in this respect. 
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NOTES 

1. "The observers for Bangladesh and India emphasized the need 
for a clear definition ... in the interest of an effective focus 
on the true indigenous peoples of the world. The observer for 



Bangladesh said that a procedure based on self-identification 
could be self-defeating and that it would be a great disservice 
to the true indigenous people if agenda uj *££££ ^ 
confused with the agenda of other subnational and tribal groups 
that constituted minorities within their respective countries" : 
UN Doc E/CM.4/Sub.2/1995/24. paragraph 42 - Report of the. 
Working Group on Indigenous Populations at its Thirteenth 
Session, 
2. Report of the Commission Drafting Group, UN Doc. 
E/CN.4/1996/84. especially paragraphs 27-31. 

3. Demands bv States for a definition of minorities during the 
work of the Human Rights Commission drafting Group on the UN 
declaration on Minorities were often interpreted as attempts to 
block the emergence of the text. See P. Thornberrv, "The UN 
Declaration on the Rights of Persons Belonging to ... Minorities 
: Background. Analysis. Observations, and an Update". in ft, 
Phillips and A. Rosas feds.K Universal Minority Rights 
(Turku /Abo and London ; Abo Akademi Institute and Minority 
Pights  group,  1995), 13-76. 
4. Operational Directive 4.20 f1991̂ . 
5. Paragraph 5. 
6. Statement by the Observer delegation of Bangladesh to the t 
session of the Working Group on Indigenous Populations. July 
1995. 
7. No. 23. of 26 April 1994. 
8. General Comment . para. 5.2. 
9. Para. 5.2. 


