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L Introduction 

1. Thank you Mr. Chairperson. My name is Kent Lebsock- My Lakota name is Tetuwan Okshila and I serve 
the leaders and elders of the Tetuwan Oyate, traditional Lakota Nation. Unfortunately, they could not be here for 
this second session of the Permanent Forum, but I say these words with their permission and under their direction. 
Additionally, these recommendations are presented on behalf of the numerous regional and global Indigenous 
organizations and nations listed above. 

2. This intervention will provide the necessary support for an application to the Permanent Forum that the 
studies of the Special Rapporteurs be utilized in resolving certain Indigenous issues, especially with regard to land 
and treaty rights, and provide the honored members of the Permanent Forum with a basis for their own 
investigation. 

3. The Teton Sioux Nation and the organizations and nations supporting this intervention argue that, in taking 
these recommendations, the Permanent Forum highlights the importance of Professor Miguel Alfonso Martinez's 
findings in the "Study on treaties, agreements and other constructive arrangements between states and Indigenous 
populations ("Treaty Study" UN Doc. E/CN.4/Sub.2/1999/20, 22 June 1999)- We also argue that only an 
international hearing can resolve these issues and guarantee our inalienable rights under international law. As 
evidenced by the extensive support for this application, we are not alone amongst Indigenous peoples. Professor 
Martinez in the Treaty Study states that "there is almost unanimous opinion among geographically-dispersed 
indigenous peoples that existing State mechanisms . . . are unable to satisfy their aspirations and hopes for redress" 
(paragraph 266}. This should necessarily lead to the conclusion that domestic remedies cannot, by definition, 
resolve the Indigenous issues and conflicts with States over treaties and human rights issues. When entire groups 
of peoples believe, based on a vast amount of historical fact, that they cannot enter a forum as equals, it is 
impossible to find justice in a domestic setting. 
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II. Recommendations 

4. We respectfully submit that the Permanent Forum recommend that ECOSOC utilize the studies of the 
special rapporteurs appointed by the Commission on Human Rights as guides to resolving Indigenous issues with 
respect to land and treaty rights. 

5. We would further recommend that the Permanent Forum ask that ECOSOC consider utilizing international 
bodies and agencies within the United Nations system, including the International Court of Justice and the newly 
established International Criminai Court, for the preservation and redress of violations to Indigenous human rights 
related to land and treaties. 

6. We recommend that the Permanent Forum encourage ECOSOC to approve the convening of a World 
Conference on Treaties relating to Indigenous peoples. This Conference should pay special attention to, inter alia, 
the principle of pacfa sunt servanda ("treaties must be kept"), the impacts of treaty abrogation on Indigenous 
peoples and remedies for such abrogations. As a follow-up to the Treaty Study, it is essential and overdue for 
ECOSOC to approve and support the holding of a World Conference on Treaties relating to indigenous peoples. 

7. We recommend that ECOSOC provide the necessary funding to the Permanent Forum, so that its individual 
members may obtain a wide range of relevant information by visiting the different regions of the world that are 
occupied by Indigenous peoples. 

8. We recommend that the Permanent Forum establish and maintain a repository of all treaties, in all their 
forms that have been entered into i) either between states, or their predecessors, successors, or agents, and 
indigenous peoples; or ii) between Indigenous peoples themselves. The Permanent Forum should invite states and 
indigenous peoples to submit to it copies of all such instruments, including any approvals, ratifications or other 
related information. All agreements between states and Indigenous peoples that relate to the fundamental rights of 
the peoples concerned, or to peace, friendship or other key aspects of indigenous-state relations, should be an 
integral part of the Permanent Forum's repository of treaties. 

9. These recommendations are made to the members in order that this request for international intervention 
be considered a part of the Methods of Work of the Permanent Forum and the United Nations system. 

111. Mandate Applicability 

10. The recommendations that we are making relate directly to the issues ECOSOC is charged with promoting: 

"Economic and social progress, solutions to international economic, social, health and related 
problems,... universal respect for.. . human rights and fundamental freedoms." ' 

11. In creating the Permanent Forum, ECOSOC established that the Forum: 

"Shall serve as an advisory body to the Council with a mandate to discuss Indigenous issues within the 
mandate of the Council-'2 

12. In meeting its mandate the Forum is further charged to: 

"(a) Provide expert advice and recommendations on indigenous issues to the Council, as well as to 
programmes, fund and agencies of the United Nations, through the Council; 
(b) raise awareness and promote the integration and coordination of activities relating to indigenous 
issues within the United Nations system; and (c) prepare and disseminate information on Indigenous 
issues. "3 All of these responsibilities would be compromised if Permanent Forum members were 

1 Article 55, Charter of the United Nations. 
2 E/RES/2000/22 
3 ibid. 
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prevented, as a result of inadequate funding, from obtaining crucial relevant information by visiting the 
different indigenous regions worldwide 

13. In the 2002 Report of the Permanent Forum on Indigenous Issues (E/CN.19/2002/CRP.5) under Human 
Rights Proposals, the Permanent Forum advises that it should undertake to "further develop studies on treaties, 
given that the right to the respect for treaties is an integral part of human rights" and that it "should work with the 
Special Rapporteur in order to find together efficient mechanisms that would guarantee indigenous peoples the 
implementation of their collective rights.. " (paragraphs 30 
(e) and (f)). 

14. There can be no question that the Treaty Study recommends the use of Treaties as a tool for resolving 
the differences between states and Indigenous peoples, establishing an obligation to redress the injustices. The 
paragraphs in which Professor Martinez sets forth his recommendations and conclusions at the end of the Study 
(paragraphs 250-327) conclude that treaties offer a unique opportunity to redress violations to rights and 
freedoms, "because of their consensual basis" (paragraph 265). He does not leave room for excluding 
Indigenous peoples from basic rights and freedoms (paragraph 264), including the right to implement the 
provisions of internationally binding treaties These are, he states, the source of "rights and obligations for all 
the original parties to them . " (paragraph 276) 

15. Support of this request by the Teton Sioux Nation Treaty Council can be found in the recommendations 
made by Madam Daes. She requests that the "recently established Permanent Forum For Indigenous Peoples 
should consider playing a constructive role regarding problems pertaining to land and resource rights and 
environmental protection " She states that particular consideration should be given to the following issues: 

"(a) The creation of a fact-finding body, with a mandate to make site visits and fo prepare 
reports concerning particular indigenous land and resource issues; 

(b) The creation of an indigenous land and resource ombudsman or office which could 
provide response, mediation and reconciliation services; 

(c) The creation of a complaint mechanism or procedure for human rights violations that 
pertain to indigenous land and resource situations; 

(d) The creation of a body with "peace-seeking" powers to investigate, recommend 
solutions, conciliate, mediate and otherwise assist in preventing or ending violence in situations 
regarding indigenous land rights; 

(e) The creation of a procedure whereby countries would be called upon to make penodic 
reports with regard to their progress in protecting the land and resource rights of indigenous peoples. "' 

IV. Collective Human Rights (Group Rights), Land Rights and Treaty Rights as Human Rights 

16. Land and treaty rights are inseparable from the ongoing debate on collective rights. 

"The case repeatedly has been made that the human nghts of those segments of humanity that are 
identified as indigenous cannot be fully enjoyed unless their collective rights are acknowledged and 
protected. The focus on indigenous group rights in the draft U.N. [Declaration on the Rights of the World's 
Indigenous Peoples] and OAS [Proposed American Declaration on the Rights of Indigenous Peoples] texts, 
both of which were prepared by experts on the subject, manifest the prevailing assumption that this 
proposition is correct" 

17. Extensive documentation has been submitted to the Working Group on Indigenous Populations, the 
InterSessional Working Group on the Draft Declaration, the Special Rapporteurs and this Forum on the importance 
of collective rights in the discussion of Indigenous human rights and fundamental freedoms In the Treaty Study, 
Professor Martinez points out that the United Nations Charter makes no exceptions in the principle of "equal nghts 
and self determination of peoples." 

4 E/CN.4/Sub.2/2000/25 paragraph 152 
5 S. James Anaya, "Superpower Attitudes Toward Indigenous Peoples and Group Rights." Lecture delivered at the 
93d Annual Meeting of the American Society of International Law, March 24-27, 1999, Washington, DC. 
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"Asimple, direct, and unqualified way of saying all peoples, bar none 6 

18. Professor Martinez underlines the importance of "the issue of collective rights for Indigenous peoples" and 
warns against. 

attempts to launch major diversions to redirect the focus on individual rights as opposed to 
collective-communal rights (as denounced by the Haudenosaunee Confederacy). "7 

19. As this Forum is well aware, our collective rights cannot be separated from the intrinsically related issues of 
land and treaty rights In her Final working paper on Indigenous peoples and their relationship to land ("Land 
Study"), the well-respected expert and long-time Chairperson of the Working Group, Madam Erica-Irene A. Daes, 
states: 

"Since the establishment of the Working Group on Indigenous Populations, indigenous peoples have 
emphasized in that forum the fundamental nature of their relationship to their homelands. They have 
done so in the context of the urgent need for understanding by non-indigenous societies of the spiritual, 
social, cultural, economic and political significance to indigenous societies of their lands, territories and 
resources for their continued survival and vitality, --.it is difficult to separate the concept of indigenous 
peoples'relationship with their lands, territories and resources from that of their cultural differences and 
values. "8 

20. It is important to acknowledge some of the ways in which abrogation of collective rights for Indigenous 
peoples, especially among the treaty nations of North America, have resulted in loss of land rights in violation of 
treaties. Madam Daes, in the Land Study, concludes that: 

"In most situations, it was only through rationalization and military domination that colonizers secured 
'ownership' of the lands, territories and resources of indigenous peoples. The territories of indigenous 
peoples in the Americas and elsewhere were taken through many means, but largely by military force. 
Where 'just war" could not be waged, treaties sometimes were concluded... What territory remained 
was diminished further by forcible or coerced removal, relocation and allotment. Many indigenous 
communities in North America were forced onto reservations. The severing of indigenous peoples from 
their lands and territories and the failure by States to recognize the social, cultural, spihtual and 
economic significance of land to indigenous peoples had both short and long term impacts on 
indigenous communities." 3 

21. The example of the United States is cited by Isabelle Schulte-Tenckhoff who assisted Professor Martinez 
with the treaty study. She describes, for example, how nearly two-thirds of the treaty-protected land in the United 
States was made "surplus" and lost to Indigenous peoples: 

"The American Dawes Severalty Act or General Allotment Act of1807 disrupted traditional systems of 
collective land tenure by promoting fee simple ownership, for which Indians had to apply. Grants were made 
within the confines of reserved areas on the basis of racial criteria. "Full-blooded'' Indians received their land 
in trust from the federal government for a certain period of time, while Métis received fee simple deeds 
outright in exchange for American citizenship — the U.S. version of "enfranchisement." Many Indigenous 
people failed to apply for a variety of reasons, or did not wish to do so; thus a "surplus" of land was created, 
which was then sold for a profit to non-Indigenous owners. In this manner, about two thirds of land 
previously reserved — mainly by treaty — was lost to Indigenous peoples. " 10 

6 E/CN.4/Sub.2/1999/20 paragraph 213 
7 ibid, paragraph 301 
8 E/CN.4/Sub,2/2000/25 paragraphs 11 & 12 
9 E/CN.4/Sub.2/2000/25 paragraphs 28 & 29 
1 0 Isabelle Schulte-Tenckhoff, Reassessing the Paradigm of Domestication: the Problematic of Indigenous Treaties, 
Review of Constitutional Studies, Volume 4, Number 2, 1998. Published by Alberta Law Review and Center for 
Constitutional Studies, p. 255. 
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22. On March 3, 1871, the United States stopped making treaties with the Indigenous nations of North 
America. However, the Act specifically stated that treaties signed prior to the Act were in full force and effect. 
Consequently, the bilateral treaties between Indigenous nations and the USA . take precedence over unilateral Acts 
of Congress, in accordance with the United States' own Constitution. 

23. The existence of treaties between member nations and Indigenous nations evidence the assertion for the 
international applicability of group rights, for treaties are not made between individuals, but between groups, 
peoples, indeed, nations We take the well-founded position that international law protects our human rights under 
treaties. 

24. As stated in the preamble of the Universal Declaration of Human Rights "...disregard and contempt for 
human rights have resulted in barbarous acts which have outraged the conscience of mankind" and "it is essential, if 
man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that 
human rights should be protected by the rule of law. " 

25. Misled and manipulated, our treaties have been unilaterally abrogated. Indigenous nations who have made 
international treaties with explorer nations have been subjected to one-sided myopia and myth, discounting our 
relationships within the world family. Our rights have not been equal nor applied to us as a common standard for ail 
peoples and nations as set forth in the Universal Declaration of Human Rights. Madam Daes incorporates the 
principles of equality and human rights in determining the core values that should be applied in doing this work: 

"What core values should guide our judgment in this work? First, the great human rights principles 
embodied in the Universal Declaration of Human Rights and the International Covenants on Human 
Rights, particularly the principles of equality and self-determination and the prohibition of discrimination. 
In addition, we must be guided by the fundamental values and interests that form the foundation of the 

draft United Nations declaration on the rights of indigenous peoples..." " 

26. Equality, self-determination and prohibition of discrimination should be the basis of justice for Indigenous 
peoples. These are great words and can be applied in resolving our issues. 

"Conflicfjng interpretations regarding treaty provisions and the modalities of treaty negotiation would not be 
a problem if all parlies involved could address or redress them on an equal footing. However, Indigenous 
peoples lack an important quality, that is, recognition as peoples and the possibility of seeking redress 
collectively. "12 

This inequality could be corrected within appropriate international forums dedicated to the preservation of justice 
and non-discrimination. 

27. The treaty study by the Special Rapporteur, Professor Miguel Alfonso Martinez, firmly concludes the 
international nature of our treaties and that the resolution of the abrogation of these treaties is a human right of 
Indigenous peoples. However, the Study also concludes that the impact of the Study and its use in international 
forums is up to us, the world's Indigenous peoples. 

28. The Permanent Forum on Indigenous Issues cannot discuss the rights of Indigenous peoples without 
addressing collective rights, land rights and the existence of treaties. It is therefore our mutual responsibility in 
adequately representing our people to argue that the Forum should utilize the highly significant studies by the 
special rapporteurs to create cohesive recommendations to ECOSOC. 

1 1 E/CN.4/Sub.2/2000/25 paragraph 10 
1 2 Isabelle Schulte-Tenckhoff, Reassessing the Paradigm of Domestication: the Problematic of Indigenous 
Treaties, Review of Constitutional Studies, Volume 4, Number 2, 1998, Published by Alberta Law Review and 
Center for Constitutional Studies, p. 283. 
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V. Redress through the Permanent Forum and ECOSOC 

29. In applying principles of equality, Indigenous values must be considered. As Lakota people, our 
responsibility for these rights in our territory are given by the Creator and preserved in our treaties with the United 
Stales government. For our nalion, the treaties were sealed with the pipe, making them a sacred obligation of our 
people under our law. It is a matter of balance, a question of, to quote the Spokesman for the Teton Sioux Nation 
Treaty Council, Tony Black Feather. 

"a sick and dying worid in which the Natural Laws of the Creator must be restored in order to find 
peace. Until we take our rightful place at the United Nations, there can never be any true balance or 
harmony in the world. 

30. In the Treaty Study, Professor Martinez reached the same conclusion' 

"The Special Rapporteur is fully convinced that the overall Indigenous problématique today is also ethical in 
nature. He believes that humanity has contracted a debt with Indigenous peoples because of the historical 
misdeed against them. Consequently, these must be redressed on the basis of equity and historical 
justice." {Emphasis added.)" 

31. The Land Study also acknowledges the movement in international Jorums to find justice based on dialogue 
between differing worldviews: 

"For a number of different reasons, the international community has begun to respond to indigenous 
peoples in the context of a new philosophy and worid perspective with respect to land, territory and 
resources. New standards are being devised based, in pari, upon the values that have been expressed 
by indigenous peoples and which are consistent with indigenous peoples' perspectives and 
philosophies about their relationships to their lands, territories and resources. " " 

32. Madam Daes also sets forth some of the objectives that must be considered in resolving issues: 

íí may be useful to suggest some of the objectives for any endeavors to resolve indigenous land issues 
and problems... 

(ii) To correct in a just manner the wrongful taking of land and resources from indigenous peoples;... 

(v) To resolve and avoid uncertainty of land and resource ownership, and to avoid conflict, instability 
and violence in relation to indigenous rights to lands and resources; 

(vi) To assure the rule of law, non-discrimination and equality before the law in regard to indigenous 
peoples and their rights to lands and resources, while recognizing the right of indigenous peoples to 
existas distinct cultures with certain unique rights;..."16 

33. The Permanent Forum, as the ECOSOC body charged with "providing expert advice and recommendations 
on indigenous issues to the Council" is the perfect UN body from which to begin an open examination of resolution 
and redress for the issues defined in both the Treaty Study and the Land Study. Action of this nature by the 
Permanent Forum is perfectly consistent with its mandate and international movement in this regard. 

34. Treaties entered into in good faith are sacred agreements. Treaty-making is recognized globally as an 
essentia) means for ensuring peace, friendship, recognition and respect for our land, resource and other 
fundamental rights. Therefore, the historical context and content of treaties provide essential information to the 

1 3 Tony Black Feather, Spokesman, Report of the Second Treaty Gathering of the Teton Sioux Nation Treaty 
Council, Published by the American Indian Law Alliance, October 1995, p. 4 
M E/CN.4/Sub. 2/1999/20 paragraph 259 
1 6 E/CN.4/Sub.2/2000/25 paragraph 14 
1 6 E/CN.4/Sub.2/2000/25 paragraph 85 
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Permanent Forum and its members in carrying out their mandate. Treaties are inseparably linked to the central 
mandate of the Permanent Forum, which is to "serve as an advisory body to the [Economic and Social] Council with 
a mandate to discuss indigenous issues within the mandate of the Council relating to economic and social 
development, culture, the environment, education, health and human rights. " In so doing, the Permanent Forum 
has a duty to "prepare and disseminate information on Indigenous issues", ivhich must necessarily include treaties. 

35 The Commission on Human Rights has also alluded to the question of redress and obligations. In 
recommending the Treaty Study to ECOSOC, the Commission states in its resolution of 1988/56 that the Special 
Rapporteur should have a mandate to prepare: 

"an outline on the possible purposes, scope and sources of a study to be conducted on the potential 
utility of treaties, agreements and other constructive arrangements between Indigenous populations 
and Governments for the purpose of ensuring the promotion and protection of the human rights and 
fundamental freedoms of Indigenous populations. " 

36. The Study itself and its mandate were adopted by ECOSOC on May 24, 1989 in resolution 1989/77. Since 
that time, Professor Martinez has considered the forward-looking aspect of his mandate to be the crucial purpose of 
the Study. 

"The third part [of the Study] was to address the potential value of [treaties] as the basis for 
governing the future relationships between Indigenous peoples and States. Both the form and 
substance of such instruments were to be considered in the final stage of the Study, as well as 
possible mechanisms to be institutionalized in the future, to secure their implementation. "17 

37. In presenting the Treaty Study to the Working Group in 1998, Professor Martinez began by proposing the 
establishment of national, internal mechanisms for the redress of these issues. 

"We need to establish internal channels with full Indigenous participation which establish a national 
means of reconciliation."19 

38. However Professor Martinez recognizes that domestic solutions to international issues create their own 
"problématique." 

" . . when national conditions are insufficient, it is necessary to have recourse to international 
solutions. ",9 

Therefore, the Study does not in any way preclude the need for international intervention. In fact, it recommends 
that it may be necessary (paragraph 320) when "the non-existence, malfunctioning, anti-Indigenous discriminatory 
approaches [of conflict resolution by nation states], or ineffectiveness of those national institutions . . . " become the 
source of "more valid arguments for international options" (paragraph 322). 

39. In analyzing the effectiveness of conflict resolution systems, the Special Rapporteur puts forth certain 
necessary elements (paragraph 310). One criterion is what Professor Martinez describes as the "sensitive issue" of 
international versus national jurisdiction. We would argue that under international law and standards, international 
treaties have international jurisdiction. The issue of domestication or the attempts to make international treaties the 
subject of judicial and legislative control (as well documented in the Treaty Study and other sources) demonstrates 
the historical ineffectiveness of a national jurisdiction. 

17 E/CN.4/Sub.2/1988/24. Add. 1, paragraph 18 Emphasis added 
1 6 Notes by the American Indian law Alliance, Study on treaties, agreements and other constructive arrangements 
between states and indigenous populations, Oral Presentation of the Treaty Study, July 30, 1998, p. 11. Working 
Group on Indigenous Populations. 
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40. Another criterion effectively describes the problem with anything other than an internationally based 
solution: "the manner in which the effective participation in these mechanisms of all parties concerned - in 
particular that of indigenous peoples - is to be secured" (paragraph 310). Simply put, this has never happened. 
Alien systems have been applied to ensure the separation of Indigenous peoples from our inherent rights as 
peoples, as nations and as groups entitled to application of international law. 

41. Treaties, then, not only establish an obligation to redress the specific violations of their individual 
application, but become the source for guaranteeing fundamental freedoms and human rights in a greater 
international context for Indigenous peoples. 

42 Madam Daes also addresses the use of treaties as a remedy for treaty abrogation and land rights violations 
and recommends that an international remedy must be examined in terms of equality and non-discrimination: 

'Another example of discriminatory legal doctrines is the law in regard to treaties made with indigenous 
peoples. Treaties have been used, among other purposes, as mechanisms for gaining cessions of 
indigenous land and for ostensibly guaranteeing rights to the remaining lands held by the indigenous 
nation. The problem of discrimination arises when the State later abrogates or violates the treaty. In 
the typical case, the injured indigenous nation or tribe has no legai remedy against the State either in 
domestic law or under international law. The denial of any remedy under international law is 
inconsistent with the use of treaties as a legal mechanism and with the status of indigenous peoples as 
subjects of international law. Thus, indigenous peoples appear to be unique in being denied legal 
remedies for violation of their rights where the State abrogates or violates a treaty between the State 
and an indigenous nation, tribe or peoples... The question, in such cases, remains whether a just 
remedy is provided for treaty violation or abrogation, and whether the use of the treaty mechanism in 
domestic law is non-discriminatory. "20 

43. She further concludes, that to redress these issues in a non-discriminatory manner, international 
mechanisms should be considered" 

"Governments are encouraged to consider the establishment and use of impartial mechanisms, 
including international mechanisms, to oversee and facilitate fair and equitable resolutions of 
indigenous land and resource claims and the implementation of land agreements. "21 

44. However, governments may not be willing to do this without encouragement from international bodies like 
ECOSOC through this Forum. We argue that this is a critical time for the United Nations to assert itself as the 
arbitrator of peace and justice in the world if humankind is to evolve into the high standards established in the 
United Nations Charter and the International Declaration on Human Rights. It is our aspiration then that this Forum 
takes these proactive steps. 

Thank you. Pila maya yelo, Mitaku Oyasin 

E/CN.4/Sub.2/2000/25 paragraph 48 
E/CN.4/Sub. 2/2000/25 paragraph 147 
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