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Thank you Madam Daes for  this opportunity to speak at this time. 
I would like to take this opportunity to express my strong support for  the principles and 
guidelines outlined in the final  report of  the Special Rapporteur on Discrimination against 
Indigenous Peoples, Madam Erica-Irene Daes, on the protection of  the heritage of  Indigenous 
peoples. The importance of  this report for  Aboriginal and Torres Strait Islander peoples has 
been highlighted by recent developments in Australia. I would like to take this opportunity to 
outline the Australian situation and recent events. 
The legislative framework  for  the protection of  Indigenous culture and heritage in Australia 
comprises the Federal Aboriginal  and Torres  Strait  Islander  Heritage  Protection  Act enacted "to 
preserve and protect places, areas, and objects of  particular significance  to Aboriginals" as well 
as separate legislation in each state or territory. Indigenous people can apply under the 
Commonwealth legislation only after  actions under state/territory legislation have failed  or if  the 
effectiveness  of  the remedies available under the state/territory laws are inadequate to protect 
their interest. The Federal law is discretionary - the Minister grants or rejects applications at his 
or her discretion only, there is no legislative imperative that Indigenous culture and heritage 
receive protection within the Australian system. 
None of  this legislation, including the Commonwealth act, provides adequate protection for  the 
culture and heritage of  Indigenous peoples. The constraints of  the statutory regime have been 
the source of  much dissatisfaction  amongst Aboriginal and Torres Strait Islander peoples. The 
current process for  protecting Indigenous culture and heritage is long, arduous and expensive. 
Many Aboriginal and Torres Strait Islander organisations are insufficiently  resourced to make 
applications and as a result cannot effectively  protect their heritage and culture. 
The former  government belatedly established a review under former  judge, Elizabeth Evatt, to 
consider the various pieces of  legislation and their effectiveness  in protecting the culture and 
heritage of  Indigenous peoples. This review is expected to be released mid-September 1996. 



In addition to the legal inadequacies recent events and judicial decisions reveal an unwillingness 
on the part of  non-Indigenous Australia to protect and promote the culture and heritage of 
Aboriginal and Torres Strait Islander peoples. 
Crocodile Farm Case1 

A five  year ban had been placed on the site of  a proposed crocodile farm  in Broome, Western 
Australia by the Minister for  Aboriginal and Torres Strait Islander Affairs  under the Federal 
culture and heritage legislation. He based his decision on the claim of  local Aboriginal people 
that the site was an area of  cultural significance.  The Full Federal Court of  Australia decided in 
a challenge to this decision that parties affected  by heritage claims under the Aboriginal  and 
Torres  Strait  Islander  Heritage  Protection  Act cannot be denied natural justice by Indigenous 
people whose claims for  protection under the statute rely on the sanctity of  'Dreamtime 
legends'. This means that in determining a claim under the legislation information  from 
Indigenous parties can no longer be kept confidential  from  other parties involved in the process. 

This decision has serious implications for  Indigenous peoples. The legislation was designed to 
recognise and protect Indigenous culture and heritage. This decision means, however, that if 
Indigenous people want to use the legislation they may be forced,  in the name of  natural justice, 
to violate their own laws by revealing secret/sacred knowledge not only to the court but also to 
other parties to the matter. In other words we may be required to violate the very laws for 
which we are seeking protection. 
Kumurangk Bridge2 

The resistance and hostility towards the protection of  Indigenous culture and heritage has been 
graphically illustrated by events over the last 18 months concerning Kumurangk in South 
Australia. The controversy surrounding the construction of  a bridge on this island reveals the 
unwillingness of  non-Indigenous Australia to recognise and protect the culture and heritage of 
Indigenous people. 
A group of  Ngarrindjeri women applied under the Aboriginal  and Torres  Strait  Islander 
Heritage  Protection  Act to stop the construction of  a bridge on their country. The women 
claimed that the bridge would destroy a sacred site if  it proceeded. The women based their 
claims on secret/sacred knowledge, or 'women's business', about the site and its significance. 
This information  was recorded and sealed in several envelopes and submitted with the 
application to the then Minister for  Aboriginal and Torres Strait Islander Affairs. 
The Minister granted the women's application and halted construction of  the bridge for  25 
years. Public and media responses to this decision were very hostile to the Minister's decision. 
The Ngarrindjeri women were accused of  fabricating  secrets in order to ban the bridge. The 
debate was further  complicated by the fact  that a group of  women from  the same language 
group as the women making the application also asserted that the women's business, on which 
the application rested, was a fabrication. 
When the sealed envelopes containing the secret information  were mistakenly delivered to the 
wrong office  in Parliament House in Canberra a prominent Australian politician opened and 
read the material contained in them. He then copied that material to the lawyers of  the party 
seeking to challenge the application. Not only did this reveal the blatant disregard in which our 
culture and heritage is held, it allowed the women's claim to become subordinate to broader 
political agendas. 
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The South Australian Government, in an unprecedented move, established a Royal Commission 
into Hindmarsh Island Bridge. This Royal Commission was taking place during WGIP 13 and 
concern was expressed about it at that time. The conduct and findings  of  this Royal Commission 
were particularly damaging for  Indigenous people. 
The inappropriate establishment of  a Royal Commission reflected  perceptions in the broader 
community about Indigenous culture and heritage. The conduct of  the inquiry revealed a 
disrespect for  and ignorance about Indigenous culture. 
The Royal Commission threatened that it would compel the women who had made the 
application to the Minister to give evidence and be cross-examined. Aerial photographs of  the 
island were displayed during the Commission hearings which caused great distress for  some 
women. The women claiming the presence of  secret women's business finally  refused  to take 
part in the Royal Commission. This meant that the findings  of  the Commission were based on 
inadequate evidence. 
The Royal Commission found  that the women had "completely and deliberately fabricated"  the 
women's business about Kumurangk in order to obtain a declaration under the legislation and 
prevent the construction of  the bridge. 
The inquiry devalued Indigenous systems of  knowledge and painted a picture of  Indigenous 
people as anti-development and prone to telling lies. Rarely in the debate about Kumurangk 
Bridge was the legitimacy and value of  Indigenous culture presented and supported. Rarely in 
the debate were Indigenous culture and heritage regarded as inherently worthy of  protection and 
promotion by Australian laws and practice. 
The Royal Commission and the media exploited the fact  that some Ngarrindjeri women asserted 
that the women's business did not exist. Much was made of  the disagreement amongst the 
Ngarrindjeri people about the significance  of  Kumurangk. Although disagreement on an issue 
amongst non-Indigenous people is accepted and tolerated the Kumurangk debate saw Indigenous 
peoples presented as divided, as a community with fractured  relations so caught up in internal 
squabbling that resolution was impossible. 
Several months after  the findings  of  the Royal Commission were handed down the Federal 
Court held that the Minister's initial decision to ban the bridge was invalid because he had 
failed  to read the documents sealed in the envelopes. The court made this finding  although such 
an action by the Minister would have breached Aboriginal law. Under Aboriginal law, the 
women's business contained in the envelopes could not be seen by or told to a man. The then 
Minister for  Aboriginal and Torres Strait Islander Affairs  was a man. Although the Minister 
sought the advice of  a female  adviser expert in culture and heritage issues who had considered 
the content of  the envelopes the court nonetheless found  that he had failed  to avail himself  of  all 
the information  before  he placed the ban on the bridge. 
This decision has broader ramifications  for  applicants under the Aboriginal  and Torres  Strait 
Islander  Heritage  Protection  Act. Applicants must now potentially breach their laws if  they 
decide to give information  to the Minister with their application since he or she is legally 
required to consider all information.  In effect  this may mean that Indigenous people will decide 
not to lodge applications under the legislation because they are unwilling to breach their laws. 
Such a situation fundamentally  compromises the aim of  the legislation which is the protection of 
Indigenous culture and heritage. 



The irony of  this situation is not lost on Indigenous peoples - that in order to protect our culture 
and heritage and our laws we will be required to breach those laws. In Indigenous systems of 
knowledge, some knowledge retains value only if  it remains secret. If  Indigenous people must 
reveal secrets in order to protect our culture and heritage that culture and heritage is necessarily 
devalued and compromised. The protection the legislation affords  is inadequate compensation 
for  the wrong that must be done in order to attract that protection. In other words, this system 
of  protection itself  requires that the integrity of  the Indigenous system is breached. 
The profound  disrespect for  Indigenous culture, heritage and law is also evidenced by the 
Australian Government's continuing unwillingness to implement any of  the recommendations of 
the Australian Law Reform  Commission's comprehensive report into Aboriginal Customary 
Law. This report was handed down a decade ago and strongly endorsed by the Aboriginal and 
Torres Strait Islander community. 
These events illustrate the total inadequacy of  domestic legislation or standards with respect to 
Indigenous culture and heritage. The Australian Government must put in place an independent 
system for  the protection of  Indigenous culture and heritage which is no longer subject to the 
discretion of  any Minister and the political process. 
Nor do the relevant provisions of  existing international law provide sufficient  protection. While 
the Human Rights Commission has indicated that Article 27 of  the ICCPR  may afford  some 
protection, further  elaboration is urgently required. 
The Special Rapporteur's final  report and the resultant principles and guidelines outlined in it 
are comprehensive and provide adequate minimum international benchmarks for  the protection 
of  the heritage of  Indigenous peoples. I urge the WGIP to continue its support of  the report and 
advocate its swift  passage through the United Nations. 

Endnotes 
1. The  Minister  for  Aboriginal  and Torres  Strait  Islander  Affairs  v State  of  Western  Australia 

& Francis  Djaigween & others, 28/5/96, Melbourne (unreported). 
2. The commonly used non-Aboriginal name is Hindmarsh Island. 
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