
Statement to the 2 1 s t Working Group on Indigenous Populations on 

Globalisation and Indigenous Peoples: Indigenous Peoples and 

Globalisation- The Case of the Mining Industry 

Agenda item: 5 Standard Setting 

Speaker: Mr. Geoff Nettleton 

Organisation: Philippine Indigenous Peoples Links 

Mr Chairman / will speak on standard setting especially in relation to the corporate 
sector. 
The theme of our meeting is globalization. It is corporations especially Transnational 
corporations (TNC's) that are the champions of globalisation and its main 
beneficiaries. It seems it is now theirworld. Yet in the field of human rights they are 
not constrained as even States are. The development of binding standards for the 
corporate sector is overdue and urgently needed. Many Indigenous Peoples 
experience globalisation mainly through the efforts of extractive industry companies 
to exploit the natural resources and sovereign wealth within their territories. In the 
absence of adequate legal recognition and/or effective protection in virtually all 
States Indigenous Peoples experience globalisation as its victims and colorations 
as the violators of their rights. 

There is grave concern voiced by Indigenous Peoples organisations have stated in 
major international gatherings, that the policies of States and International Finance 
Institutions and other international institutions, in encouraging increased foreign 
investment and economic globalisation, are in effect instigating the economic and 
cultural assimilation of indigenous peoples against their wishes and without adequate 
consultation or respect for their rights, wishes or aspirations. The strength of 
economic globalisation has not been paralleled by an adequate advance in the 
respect for human rights and the structures of checks and balances that are 
necessary to safeguard the human rights of the marginalized and vulnerable 
including Indigenous Peoples. Without the development of such regulatory 
frameworks and an underpinning of respect globalisation is a further and 
serious threat to the future of Indigenous Peoples. 

International Finance Institutions, including the World Bank, have used the claimed 
dividends of globalisation to justify their interventions globally to liberalise mining 
codes and investment codes to encourage greater investment and the more rapid \ 
exploitation of natural resources in many countries. The mining codes of more than 
80 countries have been liberalised in the last 25 years to provide a more attractive 
package for foreign investors without any sufficient parallel safeguards to protect 
indigenous Peoples, and other affected communities, from harm, abuse and 
impoverishment. 

Globalisation of this type is not a new experience for Indigenous Peoples; simply a 
new name. The enriching of islands of wealth in some northern States has long been 
based on the exploitation and expropriation of the wealth of the global "periphery". 
This has been called, in different eras discovery, plunder, colonialism, development, 
globalisation and most recently sustainable development. But whatever the name, for 
the victims in resource rich indigenous lands, the impacts have many similarities. 

Existing obligations on States in international law and in national law systems and 
emerging international law seem to provide significant protection for the rights of 
Indigenous Peoples. However numerous and continuing reports by Indigenous 



Peoples organisations and other researchers, including reports to the UNWGIP 
extending over all of the 21 years of its existence, assert that there has been and 
remains a serious failure of States, international institutions, and corporations to 
respect these legal obligations. Reports of new illegalities and abuses are reported 
each year in the Working Group and many old ones remain unresolved. 

The negative reality of the experience of Indigenous Peoples at the hands of mining, 
oil, logging and other resource extraction companies has been repeatedly raised, 
with the names of the same companies recurring. Peoples bring their concerns here 
because they have no other avenue. Inside and outside the UN Indigenous Peoples 
have been driven to mounting protest and resistance to unwelcome entries into their 
territories of different corporate ventures. The forms of this opposition have ranged 
from dialogue and negotiation to sabotage and armed resistance resulting in loss of 
life. 

There is a disturbing lack of any effective mechanism for the regulation of 
corporations and corporate activities. There is an absence of effective national or 
international mechanisms to expose abuses or punish violations of human rights by 
corporations. Mr Chairman without monitoring and the right to redress standards are 
mere paper. Increasingly communities that have suffered abuse or corporate 
irresponsibility from mining or logging companies are seeking legal redress through 
the courts. But in this area too national legal provisions, including those in States that 
house the headquarters and shareholder base of TNC companies, often still deny 
access to the courts for abuses that occur overseas. This allows companies to hide 
behind inadequate legal protection in some of the States where they operate or even 
to conspire in further abuses of legal process including intimidation of complainants, 
collaboration in the corruption, or interminable delay of legal processes. 

We recommend The Working Group in cooperation with Indigenous Peoples 
organisations and other bodies, including bodies of the UN, should assess through 
studies and workshops the emerging pattern of international law on Indigenous 
Peoples rights particularly in relation to the right to redress against violations\by 
corporations. In cooperation with indigenous legal experts, and other experts in the 
field, attention should be focused on emerging legal provisions for the opportunities 
for legal redress against any abusive activities of TNCs. This should further highlight 
current limitations to legal protections and make recommendations that address the 
need of communities for access to legal redress, free from intimidation or obstruction, 
and which are international in character Indeed the aspirations of Indigenous 
Peoples in regard to the development of effective international regulation of 
Transnational Corporations closely parallel the aspirations expressed in the "Human 
Rights Principles and Responsibilities for Transnational Corporations and Other 
Business Enterprises'' fonvulated by the UN Sub-Commission on the Promotion and 
Protection of Human Rights. 

Mr Chairman The world mining industry has responded to the calls for effective 
regulation and monitoring, and the growth of increasingly effective opposition, 
by launching a succession of unilateral initiatives in the areas of human rights, 
community relations, environmental management etc. Many companies now 
have statements of company policy on human rights, community relations and even 
relations with Indigenous Peoples. Institutions including the World Bank, UNEP and 
others have actively promoted examples of "Best Practice". These initiatives, while 
generally welcome, share certain serious deficiencies. Primary among them are: 

They avoid provisions for credible independent monitoring or binding legal 
commitments or sanctions against violators. 



They have also notably failed to effectively engage with Indigenous Peoples and 
other communities directly and adversely affected by mining activities. 

There is a history of conflict, broken promises and negative impacts from Extractive 
Industries Corporations towards Indigenous Peoples. Understandably there is, 
therefore, a reticence, on the part of Indigenous Peoples, to participate in processes 
that they know or formulated and financed unilaterally by the industry and\which they 
fear aredesigned to enhance the credibility and sustainable development reputations 
of companies without delivering concrete, sustained and independently monitored 
improvements in the relationship with Indigenous Peoples or in the management of 
the environment. Unfortunately some initiatives which have represented themselves 
as "multi-stakeholder" and "participatory" have in truth failed to gain significant 
participation from the most affected and critical indigenous communities and Nations, 
and have misrepresented marginal participation by some NGOs and Indigenous 
peoples as an effective and sufficiently inclusive engagement. 

Such projects as the Global Mining Initiative's "Resourcing the Future" and the 
"Mines, Minerals and Sustainable Development (MMSD)"project have, despite 
widespread criticism and boycott, represented themselves as multi-stakeholder and 
therefore manifestations of credible dialogue. They have been supported in this by 
uncritical acceptance of these claims by some governments and international 
institutions including the World Bank, who supported the MMSD initiative and 
organised joint workshops with it. In truth the MMSD project was defined unilaterally 
by industry, handsomely financed by it and by States that gain most from hosting the 
major TNC companies in the sector (e.g. United Kingdom, Australia and Canada). 
For most of its duration there was no Indigenous person involved in the assurance 
group. 

Sadly such misleading claims for multi-stakeholder processes are growing common 
and have tended to deepen the suspicion of affected communities and worsened the 
prospects for genuine dialogue. Tokenism, corporate financing, even the founding of 
corporate organized groups of indigenous Peoples to divide and confuse 
communities are all growing increasingly common. 

We recommend The Working Group should, in cooperation with Indigenous 
organisations, and others, critically examine the experience of various processes 
directed at issues affecting Indigenous Peoples and claimed to be multi-stakeholder. 
It should report on the experience and make recommendations designed to ensure 
the maintenance of some minimum standards of integrity in the processes and 
designation of so called "multi-stakeholder processes" as they concern and affect 
Indigenous Peoples, and particularly where UN agencies and international 
institutions including the World Bank, UNEP, and others are involved. 

Mr Chairman while many Indigenous Peoples organisations are 
understandably resistant to endorsing self-serving industry controlled and 
designed processes some Indigenous Peoples organisations are in urgent 
need of venues to air their concerns on the activities of TNCs, and some 
welcome the development of genuine dialogue opportunities in the context of 
the UNHCHR and a framework of human rights. The UNHCHR and the UNWGIP 
can offer opportunities for such dialogue, which enjoy greater confidence from 
Indigenous Peoples. 

We support the recommendation of the Permanent Forum on Indigenous 
Issues for a follow up to the December 2001 workshop in Geneva on the theme 



of "Indigenous Peoples, private sector natural resource, energy and mining 
companies and human rights." Organised by the UNHCHR. 

This was participated in by Indigenous representatives from different regions and by 
representatives of some leading mining companies. A joint final statement with 
recommendations was issued in which all participants welcomed the initiative and the 
important role-played in it by the office of the UNHCHR. The statement expressed 
the hope that this won\shop could build to further dialogue and increased 
understanding 

We wish to draw attention to the recommendations from that workshop 
and urge the Working Group in line with its recommendations particularly to: 

' provide an opportunity to exchange views on Indigenous Peoples, private sector 
natural resource, energy and mining companies and human rights under the item of 
its agenda related to standard-setting activities. 
' contribute to a framework for consultation, benefit sharing and dispute resolution in 
private sector natural resource and energy projects affecting Indigenous Peoples 
guided by the principles of full and effective participation of Indigenous Peoples in 
decisions affecting their lives at all levels, and free, prior, informed consent to 
projects and developments on their lands. 

The workshop further urged that: 
"States, UN system organizations, Indigenous Peoples and the private sector 
elaborate a framework for consultation, benefit sharing and dispute resolution in 
private sector projects affecting Indigenous Peoples" 

and that "consultation between Indigenous Peoples and the private sector should be 
guided by the principle of free, prior, informed consent of all parties concerned." 

Free Prior Informed Consent, as expressed in documents including the 
recommendations of the World Commission on Dams and deriving from the draft of 
the UN Declaration on the Rights of Indigenous Peoples, is gaining ever-wider 
acceptance. There is an urgent need for more detailed investigation and informed 
elaboration of the concept and practice of Free Prior Informed Consent to explore the 
development of guidelines for the implementation and verification of Free Prior 
Informed Consent that enjoy the confidence of all parties, especially affected 
Indigenous People. 

Mr Chairman Industry, NGO and Indigenous Peoples Organisations that participated 
in the first round of discussion in Geneva 2001 urged the Working Group and the 
UNHCHR to continue with this process and find ways to deepen dialogue between 
Indigenous Peoples and the private sector on issues of mutually agreed importance. 
including the conduct of research and further elucidation by Indigenous Peoples and 
corporations of their experience of practices concerned with community consent. The 
Working Group is urged to review the full recommendations of the December 
2001 workshop to identify agreed areas of concern in relation to standard 
setting, dialogue and training requests. 

The processes of Globalisation are bringing corporations into increasing potential 
interaction with indigenous peoples therefore the development of dialogue with, and 
regulation over, the activities of corporations is a high priority. 


