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Introduction 

1. In regard to Agenda Item 4(d), we welcome this opportunity to address briefly the 
human rights of Indigenous peoples and related concerns. 

2. Since the Permanent Forum has a five-minute limit on oral presentations, we will 
highlight today solely a few key recommendations. However, please note that our 
written submission elaborates on our concerns and reinforces our recommendations. 

3. The recommendations that we propose today are both of a substantive and 
procedural nature. 

Recommendations 

4. We respectfully recommend that the Permanent Forum strongly emphasize the 
importance of a rights-based approach to the fundamental challenges, abuses and 
injustices faced by Indigenous peoples. Such a rights-based approach must fully 
respect the principles of justice, fairness, and equal rights and self-determination of 
peoples. 

5. In relation to current standard-setting processes addressing the human rights of 
Indigenous peoples, we recommend that the Permanent Forum strongly encourage the 
U.N., regional agencies (such as the Organization of American States), and their 
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respective members states to fully respect the Purposes and Principles of the Charter 
of ¡he United Nations. In the present working groups that are elaborating Indigenous 
human rights norms, discriminatory double standards must not be included in any 
draft text retained by the Chair. 

6. We recommend that ECOSOC provide the necessary funding to the Permanent 
Forum so that it may arrange for a comprehensive study on the role and participation 
of Indigenous peoples in international forums. Consistent with principles of 
democracy and justice, the proposed study should examine the effectiveness of our 
current involvement and what measures should be taken lo ensure transparent, 
balanced and fair processes. Such a study is especially important in regard to existing 
standard-setting processes concerning our human rights. 

7. We recommend that the Permanent Forum examine the culture of impunity 
existing in numerous slates, which allows for continued widespread violence against 
Indigenous peoples and our defenders. Even where the basic rights of Indigenous 
peoples are affirmed in national constitutions and other laws, such violence is 
increasing. Steps must be taken on an urgent basis to eliminate the ongoing assaults, 
massacres, rapes of Indigenous women, targeted killings and related threats. 

8. We recommend that the Permanent Forum consistently emphasize that the treaty 
rights of Indigenous peoples and any related violations be carefully assessed in a 
human rights context. 

9. We further recommend that the Permanent Forum establish and maintain a 
repository of all trealies, in all their forms, thai have been entered into either i) 
between states, or their predecessors, successors, or agents, and indigenous peoples; 
or ii) between indigenous peoples themselves. The Permanent Forum should invite 
states and indigenous peoples to submit to it copies of all such instruments, including 
any approvals, ratifications or other related information. All agreements between 
states and indigenous peoples that relate to the fundamental rights of the peoples 
concerned, or to peace, friendship or other key aspects of indigenous-state relations, 
should be an integral part of the Permanent Forum's repository of treaties. 

10. We recommend that ECOSOC provide the necessary funding to the Permanent 
Forum, so that its individual members may obtain a wide range of relevant 
information relating to human rights and other issues within their mandate, by visiting 
the different regions of the world that are occupied by indigenous peoples. 



3 

11. If implemented , many of our p roposed recommendat ions could have a 
posit ive impact on current s tandard-set t ing processes. For example, the draft 
United Nations Declaration on the Rights of Indigenous Peoples is be ing 
considered in the intersessional Work ing G r o u p of the U.N. Commiss ion o n 
H u m a n Rights. We seek to fundamental ly alter the conditions that have led to 
little progress over the past eight years. 

12. Wi th a principled approach, w e h o p e that substantia! progress will be 
m a d e in the u p c o m i n g sessions of the Work ing Group . Consistent w i t h ou r 
aspirat ions and rights, w e remain commit ted to complete the adopt ion of the 
Declaration by 2004, as intended by the General Assembly Resolution 49 /214 
of 23 December 1994. 

Rationale and/or Background 

Importance of rights-based approach (consistent with U.N. Charier) 

13. In regard to Indigenous peoples and others, the importance of a rights-based 
approach has been repeatedly highlighted in the human rights context. 

The rights-based approach must be the starting point for all our 
endeavours, whatever our spheres of operation ... What is at issue is a 
question of conscience: people matter, and the way we demonstrate 
this is by upholding the international minimum standards of 
protection of their human rights. 

U.N. Commission on Human Rights, Report of the United Nations 
High Commissioner for Human Rights and Follow-Up to the 
World, E/CN.4/2003/14, 26 February 2003, p. 14, para. 53 
(emphasis in original). 

The new debate on human rights emphasizes their relevance in all policy 
areas. A rights-based approach to development is making human rights an 
integral part of development policies and processes. ... The human rights 
perspective is also assuming growing importance in development 
cooperation - bilateral and multilateral. 

United Nations Development Program, Human Development 
Report 2000 (Oxford: Oxford University Press, 2000), at pp. 29-
30. 
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"UNICEF Statement to the Permanent Forum on Indigenous Issues: High-
Level Panel and Dialogue on Indigenous Children and Youth, New York, 
12 May 2003", pp. 1-2 (rights-based approach to Indigenous children) 

14. However, in relation to Indigenous peoples, a number of states appear to treat the 
rights-based approach in a discriminatory and sub-standard manner. Clearly, the 
Purposes and Principles of the U.N. Charier are not being respected. 

[n the current U.N. Working Group that is considering a draft United 
Nations Declaration on the Rights of Indigenous Peoples, some states, 
such as the United States, United Kingdom, France, Russia, China, 
Canada, Australia and New Zealand, are seeking to create a discriminatory 
double standard in relation to Indigenous peoples' right of self-
determination. These states are violating their solemn obligation to fully 
respect the Purposes and Principies of the U.N. Charter. 

American Indian Law Alliance, "Self-Determined Indigenous 
Children and Youth", Second session of the Permanent Forum on 
Indigenous Issues, 12-23 May 2003, U.N. Headquarters, New 
York, preface, p. 3. 

The Purposes of the United Nations are: 

3. To achieve international cooperation ... in promoting and encouraging 
respect for human rights and for fundamental freedoms for all without 
distinction as to race, sex, language, or religion ... (Art. 1, para. 3) 

With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and friendly relations among nations based on 
respect for the principle of equal rights and self-determination of peoples, 
the United Nations shall promote: 

c. universal respect for, and observance of. human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 
(Art. 55, para. c). 

Charter of the United Nations. Can. T.S. 1945 No. 76; [1976] 
Yrbk. U.N. 1043; 59 Stat. 1031, T.S. 993. 

15. As stated by the U.N. General Assembly, "the goal of the Decade should be the 
strengthening of international cooperation for the solution of problems faced by 



5 

indigenous-'people-in such areas as human rights, the environment, development, 
education and health". 

International Decade of the World's Indigenous People, GA Res. 48/163, 
adopted 21 December 1993, para. 2. 

Role and participation of Indigenous peoples 

16. The role of Indigenous peoples in international forums cannot simply be 
compared to that of individuals or organizations in "civil society". Prior to being 
unjustly marginalized and excluded, indigenous peoples were treated, in international 
terms, as independent nations by European states. 

Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832) (U.S. Supreme Court), 
at p. 559; R. v. Sioui, [1990] 1 S.C.R. 1025 (Supreme Court of Canada), at 
pp.1052-1053. 

17. Moreover, the ongoing contribution of Indigenous peoples at the international 
level is widely acknowledged to be unique and positive. 

The World Conference on Human Rights recognizes the inherent dignity 
and the unique contribution of indigenous people to the development and 
plurality of society ... 

United Nations World Conference on Human Rights, Vienna 
Declaration and Programme of Action, adopted June 25, 1993, 
U.N. Doc. A/CONF.157/24 (Part I) at 20 (1993), reprinted in 
(1993) 32I.L.M. 1661, para. 20. 

We must acknowledge the contributions of indigenous peoples not only in 
areas such as environmental protection, where those contributions are well 
established and widely known, but also in other vital areas on the 
international agenda. 

''Indigenous Peoples Continue to be Excluded from Power, Denied 
Identities, Displaced from Lands Says [U.N.] Secretary-General to 
the Permanent Forum", Press Release, SG/SM/8695, HR/4660, 12 
May 2003. 

Calling attention to the distinctive contributions of indigenous and tribal 
peoples to the cultural diversity and social and ecological harmony of 
humankind and to international co-operation and understanding ... 
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Indigenous and Tribal Peoples Convention,'1989, preamble. 

18. In regard to current standard-setting processes 'on the rights of Indigenous 
peoples, our participation must be both "full and effective". 

Indigenous peoples have the right to participate fully, if they so choose, at 
all levels of decision-making in matters which may affect their rights, lives 
and destinies through representatives chosen by themselves in accordance 
with their own procedures ... 

United Nations Declaration on the Rights of Indigenous Peoples 
(Draft), Art. 19. 

States should ensure the full and free participation of indigenous people in 
all aspects of society, in particular in matters of concern to them. 

United Nations World Conference on Human Rights, Vienna 
Declaration and Programme of Action, supra, para. 20. 

The General Assembly, 

5. Reaffirms the adoption of a declaration on the rights of indigenous 
people as a major objective of the Decade, and underlines the importance 
of effective participation by indigenous representatives in the open-ended 
inter-sessionai working group of the Commission on Human Rights 
charged with developing a draft declaration on the rights of indigenous 
people, established pursuant to Commission resolution 1995/32 of 3 
March 1995 ... 

International Decade of (he World's Indigenous People, GA Res. 
56/140, adopted 19 December 2001, para. 5., 

... the Arctic States, in view of the intensified need for global and regional 
action, will continue to collaborate closely in international fora on 
environmental protection and sustainable development issues of 
importance to the Arctic, and ... 
acknowledge the roie of the Permanent Participants in developing Arctic 
Council policies of regional and global significance. 
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-Inari Declaration, on the occasion of the Third Ministerial 
Meeting of the Arctic Council, signed by representatives of the 
Arctic Council, 10 October 2002, mari, Finland, para. 9. 

19. The purpose of our work is to "guarantee respect" for the integrity of our rights. 

Governments shall have the responsibility for developing, with the 
participation of the [indigenous and tribal] peoples concerned, co
ordinated and systematic action to protect the rights of these peoples and 
to guarantee respect for their integrity. 

Indigenous and Tribal Peoples Convention, 1989, Art. 2, para. 1. 

Considering the importance of the promotion and protection of the rights 
of indigenous people, ... States should, in accordance with international 
law,.take concerted positive steps to ensure respect for all human rights 
and fündârttómal freedoms of indigenous people, on the basis of equality 

y .and non^í^&ímiriation, and recognize the value and diversity of their 
:;- ^stmcti,d£nM«èí'<:ultures and social organization. 

* \ ^ J r V 
United Nations World Conference on Human Rights, Vienna 
Declaration and Programme of Action, supra, para. 20. 

20. In regard to the standard-setting processes on the rights of Indigenous peoples, 
any draft Declaration must have the strong support of Indigenous peoples before it is 
adopted by the General Assembly of the U.N. or the OAS. 

4. The Committee calls in particular upon States parties to: . . . 

d. ensure that members of indigenous peoples have equal rights in respect 
of effective participation in public life, and that no decisions directly 
relating to their rights and interests are taken without their consent... 

Committee on the Elimination of Racial Discrimination, General 
Recommendation XXIII (51) concerning Indigenous Peoples, 
CERD/C/51/Misc.I3/Rev.4, para. 4d. 

21. Therefore, we are deeply concerned that the OAS would now consider taking a 
regressive step and define the standard-setting process on our human rights as 
"exclusively" among member states. In addition, significant changes are required if 
we are to enjoy "adequate" and "effective" participation in the OAS process. 
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4. To request the Permanent Council: 

b. To instruct the Working Group to take appropriate measures to ensure 
continued transparency and adequate participation by representatives of 
the indigenous peoples during the negotiations that will take place 
exclusively among the member states. 

"Draft Resolution: American Declaration on the Rights of 
Indigenous Peoples" (adopted by the Working Group to Prepare 
the Draft American Declaration on the Rights of Indigenous 
Peoples at its meeting of April 22, 2003), OEA/Ser.K/XVI, 
GT/DADIN/doc. 134/03 rev.3, 28 April 2003, para. 4b. 

We are gravely concerned that upcoming "negotiations" on a draft 
Declaration on the rights of Indigenous peoples are intended to take place 
"exclusively among the member states"'. ... While it is contemplated in the 
draft resolution that the Working Group would take "appropriate 
measures" to ensure effective participation by representatives of the 
Indigenous peoples, the states concerned failed to indicate in the draft 
resolution thatTndigenous peoples' involvement would be determined "in 
conjunction with Indigenous representatives". Clearly a number of 
reforms are urgently required within the OAS. 

American Indian Law Alliance, et al., "OAS Proposed American 
Declaration on the Rights of Indigenous Peoples 1997: Suggested 
Revisions", May 2003, p. hi. 

Impunity for human rights violations 

22. Impunity for serious human rights violations against Indigenous peoples 
continues to be a reality in many countries. Even if Indigenous rights are entrenched 
in national constitutions, such impunity prevents any real protection or effective 
enjoyment of our basic land and resource rights. 

The authorities [in Brazil] at all levels have failed to protect the Indians 
effectively or to bring to justice those responsible for killing, abducting, 
harassing and threatening them. As a result, human rights abuses continue 
with impunity, (p. 7) 

... documented atrocities [in Guatemala] such as mass killings, rapes, 
kidnappings, and forced relocations were left uninvestigated and 
unpunished by a biased judiciary, effectively reinforcing impunity, and the 
discrimination felt by the Mayan people, (p. 16) 
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-Amnesty International, "Indigenous Rights Are Human Rights: 
Four Cases of Rights Violations in the Americas", May 2003. 

Despite a progressive constitutional and legislative environment with 
regard to the rights of indigenous peoples, the 84 First Nations of 
Colombia continue to experience violence. In fact, armed conflict, in all its 
forms, constitutes a threat to the survival of certain peoples, (para. 2) 

By way of example, it should be noted that 120 indigenous people were 
murdered in the department of Cauca alone between September 2000 and 
March 2001, and that over 11 Embera Katio leaders have been murdered 
since 1993. (para. 4) 

Rights and Democracy, "The Situation of Indigenous Peoples in 
Colombia: Are We Witnessing an Ethnocide?". NGO Statement to 
the Commission on Human Rights, Fifty-ninth session, Item 9 of 
the provisional agenda, E/CN.4/2003/NGO/74, 5 March 2003. 

23. It is evident that, in those states where it exists, the culture of impunity must be 
put to an end. In cases of grave human rights violations, there must be an immediate, 
thorough and impartial investigation and those responsible must be appropriately 
punished. 

24. What is highly disturbing is that the United States is now seeking to eliminate an 
existing domestic recourse for certain human rights abuses that are alleged to have 
occurred in a foreign state. Such a move by the U.S. government would eliminate a 
valuable cause of action tor international human rights violations. 

In the United States, the Alien Tort Claims Act and the related statutes 
authorize causes of action for violations d'international human rights. No 
other legal system bas a comparative statute. In some countries, such 
claims can be brought directly, pursuant to customary international law; 
such actions may, however, require complex and costly procedural 
prerequisites. 

B. Stephens, "Translating Filártiga: A Comparative and 
International Law Analysis of Domestic Remedies For 
International Human Rights Violations" (2002) 27 Yale L.J. Int'l 
L. 1, at p. 32. 

25. If the Bush administration gets its way, multilateral corporations that are accused 
in the future of violating hurgan rights abroen! will not be held accouniable in U.S. 
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courts. This type of impunity could well serve to encourage increased human rights 
abuses by such corporations. 

Through Attorney-General John Ashcroft, the administration has 
intervened to support Unocal in a civil court action that accuses the 
California oil giant of using forced labour ю build a gas pipeline in Burma 
and of employing security forces who used rape and murder to protect the 
pipeline. 

... Mr. Ashcroft admits in his May 8 brief that "blatant human-rights 
abuses" are occurring in Burma ... He wants the Unocal case thrown out. 
And he wants an end to all similar cases filed under a 200-year-old [U.S.] 
law known as the Alien Tort Claims Act. 

M. Drohan, "Abusive multinationals have a pal in Washington", 
Globe and Mail ( 19 May 2003), p. A12. 

Treaty rights in a human rights context 

26. In our recommendations, we have proposed that the Permanent Forum establish 
and maintain a repository of all treaties, in all their forms, that have been entered into 
either i) between states, or their predecessors, successors, or agents, and indigenous 
peoples; or ii) between indigenous peoples themselves. 

27. Treaties entered into in good faith are sacred agreements. Treaty-making is 
recognized globally as an essential means for ensuring peace, friendship, recognition 
and respect for our land, resource and other fundamental rights, and for related 
arrangements for sharing. Therefore, the historical context and content of treaties 
provide essential information to the Permanent Forum and its members in carrying 
out their mandate. 

... it must be remembered that a treaty represents an exchange of solemn 
promises between the Crown and the various Indian nations. It is an 
agreement whose nature is sacred. 

R- v. Badger, [1996] 1 S.C.R. 771 (Supreme Court of Canada), at 
p. 793. 

The principle of good faith underlies the most fundamental of all the 
norms of treaty law - namely, the rule pacta sunt servanda. Indeed, 
Article 26 of the [Vienna] Convention specifically establishes that every 
treaty in force is binding upon the parties to it and must be performed by 
them 'in good faith'. If 'good faith' is required of the parties in relation to 
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the observance-of treaties, logic demands that 'good faith' be applied to 
the interpretation of treaties. ... 

I.M. Sinclair, The Vienna Convention on the Law of Treaties, 2 n d 

ed. (Manchester: Manchester University Press. 1984). at pp. 119-
120. 

28. Treaties are inseparably linked to the central mandate of the Permanent Forum, 
which is to "serve as an advisory body to the [Economic and Social] Council with a 
mandate to discuss indigenous issues within the mandate of the Council relating to 
economic and social development, culture, the environment, education, health and 
human rights". In so doing, the Permanent Forum has a duty to "prepare and 
disseminate information on indigenous issues", which must necessarily include 
treaties. 

Visits by Permanent Forum members to Indigenous regions 

29. In order to learn first-hand of human rights abuses against Indigenous peoples, it 
would be highly useful for individual members of the Permanent Forum to visit the 
territories or regions of the peoples concerned. In this way, valuable information 
could be obtained that would enhance such members ability .to fulfill their mandate. 

Information also plays a key role, so that we have a clear picture of the 
situation of indigenous peoples; I fully support efforts to build up capacity 
in this area. 

"Indigenous Peoples Continue to be Excluded from Power, Denied 
identities, Displaced from Lands Says [U.N.] Secretary-General to 
the Permanent Forum", Press Release, SG/SM/8695, HR/4660, 12 
May 2003. 


