
C O M M I S S I O N O N H U M A N R I G H T S 
S u b - C o m m i s s i o n on the P r o m o t i o n 

a n d P r o t e c t i o n o f H u m a n R i g h t s 
W o r k i n g G r o u p on I n d i g e n o u s P o p u l a t i o n s 
T w e n t y - S e c o n d S e s s i o n 
19-23 J u l y 2 0 0 4 

Item 5(a): Legal commentary on the concept of free, prior and informed consent 

Intervention by Les Malezer, Foundation for Aboriginal and Islander Research Action 

Thank you, VIr Chairman. The 1993 Vienna Wor ld Conference on Human Rights r ecommended that States 
should, in accordance with international law, take concerted positive steps to ensure respect tor all human 
rights and fundamental freedoms of indigenous people, on the basis of equality and non-discrimination, and 
recognize the value and diversity of their distinct identities, cultures and social organization; 

In doing so, the World Conference urged States to ensure the full and free participation of Indigenous 
Peoples in all aspects of society, in particular in matters of concern to them. 

This call was repeated at the World Conference on Racism in Year 2000. when the Durban Declaration 
urged States to guarantee Indigenous Peoples the exercise of their human rights and fundamental freedoms 
on the basis of equality, non-discrimination and full and free participation in all areas of society, in particular 
in matters affecting or concerning their interests; 

The General Assembly has affirmed this principle in establishing that an objective of the Decade is the 
promotion and protection of the rights of Indigenous Peoples and their empowerment to make choices which 
enable them to retain their cultural identity while participating in political, economic and social life, with full 
respect for their cultural values, languages , traditions and forms of social organization: 

The General Assembly called upon the States to seek means, in consultation with Indigenous Peoples , of 
giving Indigenous Peoples greater responsibili ty for their own affairs and an effective voice in decisions on 
matters which affect them; 

The meaning of 'participation' and "responsibility' was clearly articulated by the Commit tee on the 
Elimination of All Forms of Racial Discrimination (CERD) in 1997. 

In considering the rights of Indigenous Peoples under the International Convention on the Elimination of All 
Forms of Racial Discrimination. C E R D has called upon State parties to ensure that members of Indigenous 
Peoples have equal rights in respect of effective participation in public life and to ensure that no decisions 
directly relating to Indigenous Peoples ' rights and interests are taken without their informed consent; 

In formulating that recommendat ion the Commit tee took account of the continued discrimination against the 
Indigenous Peoples; 
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The Committee is conscious of the fact shat in many regions of the world indigenous peoples have been, and 
are stiil being, discriminated against and deprived of their human rights and fundamental freedoms and in 
particular that they have lost their land and resources to colonists, commercial companies and State 
enterprises. Consequently, the preservation of their culture and their historical identity has been and still is 
jeopardized. ;CERD General Recommendat ion XXIII . 1997] 

In 1973 the Government of Australia appointed Justice Woodward to hold a Commission of Inquirv into 
appropriate ways to recognise Aboriginal land rights. 

Justice Woodward reported that the aims of land rights were the doing of simple justice to a people who have 
been deprived of their land without their consent and without compensation. 

He recommended that these aims could be best achieved by preserving and strengthening all Aboriginal 
interests in land and rights over land, and ensuring that none of these interests or rights are further whittled 
away without consent. 

In reaching these conclusions he had taken full account of the arguments put forward by vested interests who 
opposed the granting of land rights, prominently the mining and resources industry. 

He said "I believe that to deny Aborigines the right to prevent mining on their land is to deny the reality of 
their land rights.' 

Woodward insisted that mining and other development on Aboriginal land should proceed only with the 
consent of the Aboriginal landowners. 

Woodward considered that the right to withhold consent might be over-ridden by the government if the 
national interest required it, but he specifically said that such an issue 'would not be determined on a mere 
balance of convenience or desirability but only a matter of necessity". 

Under government legislation the responsibility for protection of the land rights of traditional owners in the 
Northern Territory is vested in three regional land councils. 

Under law the Land Councils must ensure that the right of traditional owners to control access to Aboriginal 
land is maintained and that native title rights and interests are enhanced and protected: 

The Land Councils must ensure that Aboriginal people are fully informed and empowered to take control of 
decisions regarding exploration and mining on their lands or waters. 

The overriding statutory obligation on the land councils to consult traditional owners, and act on their 
instructions, on the basis of group consent, ensures absolute validity of traditional landowners' prior and 
informed consent. 

Further evidence of the consciousness of the government of Australia of the human rights standards applying 
to the freedoms of the Aboriginal Peoples and Torres Strait Islander Peoples in Australia lies in the 
legislation enacted in 1999 for a national Indigenous commission. 

The First objective of the Aboriginal and Torres Strait Islander Commission Act is (in recognition of the past 
dispossession and dispersal of the Aboriginal and Torres Strait Islander peoples and their present 
disadvantaged position in Australian society) to ensure M A X I M U M PARTICIPATION of Aboriginal 
persons and Torres Strait Islanders in the formulation and implementation of government policies that affect 
them. 

M r Chairman, we call upon the Working Group, the Sub-Commission on the Promotion and 
Protection of Human Rights and the Commiss ion on Human Rights to affirm the right of Indigenous 
Peoples to free, prior and informed consent, and call upon States to ensure that this right is emhodied 
in national constitutions and statutory law. 


