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Provisional Agenda item 5: Free, prior and informed consent 

We have reviewed the prel iminary working paper on this subject matter. We would 
like to make the following comments : 

1. A document as important as this document should be framed within an 
international legal parameters . The International Court of Justice (ICJ) in the 
Western Sahara case in 1972 set out some international legal criteria for any 
government trying to access Indigenous lands and resources. The court had 
dismissed the notion of terra nullius, discovery and conquest as discredited 
and debunked international norms when dealing with Indigenous Peoples . 
The Court further found that states must conclude agreements with 
Indigenous Peoples. These agreements or treaties must be negotiated in good 
faith and the free and informed consent of Indigenous Peoples must be 
present. Treaties cannot be unilaterally amended or changed without the 
consent of the parties that is why Indigenous Peoples insist on having treaties 
with the colonizer states and their successors. Treaties can be changed under 
specific c ircumstances - again these rules are well set out in international 
law. Last year. .Akaitcho Dene made a presentation on this issue pointing out 
that international law recognized Indigenous Peoples rights to give their 
consent to issues related to their lands and resources. The Courts in Canada 
have adopted these international legal principles. Further, we identified that 
the courts in Canada have been moving towards including companies who 
must get the consent of Indigenous Peoples who have Treaties. 

2. In addition, the courts in British Columbia have said that the companies and 
the government must consult and accommodate and even get the consent of 
Indigenous Peoples when the rights of Indigenous Peoples are going to be 
affected or infringed. The case of British Columbia is important since few 
Treaties exist within the province. The Canadian government and the 
province of British Columbia have entered into discussions with the First 
Nations to try resolving the issues of the state using the Indigenous Peoples 
resources and lands without their consent. As we noted earlier that the ICJ 
said that discovery, conquest and terra nullius are not valid international 
legal doctrines. So. how does the province of British Columbia get any 
rights to use and sell the lands of Indigenous Peoples without their consent ' 1 

Canada has said at these negotiation tables that the underlying title of the 
lands vests in the Crown. How? By d i s cove r . 0 By conquest'.' By terra 
nullius' 1 We do not think so. 



3. Let us give the Working Group a concrete example of how the right 
recognized bv two courts: international and domestic has been flaunted bv 
the state of Canada and the province of British Columbia. On July 13,2004, 
the Minister of Forests (Mike Dejong) announced that they were wi thdrawing 
70.300 hectares of land from the Tree Farm Licence held by the forestry 
giant Weyerhauser within the Hupacasath First Nations traditional territory. 
In addition, the same minister withdrew 17.400 hectares of land from the 
Haida in the Queen Charlotte Islands. Both these groups are in negotiations 
with the Canada and the province relating to concluding an agreement about 
their territories. No treaties exist in these areas. 

4. The Hupacasath and Haida were not informed, consulted or asked for their 
consent. It was done behind closed doors. The governments are refusing to 
meet with the Indigenous Peoples. This has left them no alternative but to 
take legal action to protect their lands, their sacred sites and the environment . 

5. If the question of free and informed consent is not framed within the 
international legal norms, it seems obvious that the domestic courts and their 
decisions mean nothing to a country that claims to live by the rule of law. 
Indigenous Peoples are left wondering what rule of law and whose rule of 
law. 

Thank you 


