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Peszrome

DTO 3aKIIOUYUTENbHBIN TeMaTudeckuii jgokjan CrenuanbHOTro JOKJIaguuKa
MO0 BONPOCY O TMpaBax KOPEHHBIX HaponoB JhkeliMca AmHaiH, KOTOPBII
npencrapisiercss CoBeTy Mo MpaBaM YelOBEeKa B COOTBETCTBUHM C PE3OJIOLHUSIMH
Cogera 6/12 u 15/14. Ha ocHOBE IpeABIAYIINX JOKJIAI0B B HEM PacCMaTPHUBAIOTCS
BBI3BIBAKOIIINC 03360‘{€HHOCTB BOHpOCBI npaB YCJIOBCKa KOpeHHI)IX HapO}IOB,
CBSI3BaHHBIC C Hpe}IHpI/If{TI/IﬂMI/I JIO6BIBaIOH.[eI>i l'IpOMI:IH_U'ICHHOCTI/I. CHCHH&HLHBIﬁ
JOOKJIaAYHK IIBITACTCSA OaTh B HEM 6onee yrny6neHHoe IIOHUMAHHC COIIep)KaHI/IH nu
MOCJIEACTBUNA MEXKIYHAPOIHBIX CTaHAAPTOB B OOJACTH MpPaB UYEJIOBEKAa, KOTOPHIS
HUMCIKOT OTHOILICHHUEC K DTUM BOHpOCaM, BBIABIISASA U ormpas;cr) Ha BLIﬂBHeHHLIﬁ 50%1
KOHCEHCYC, OTHOCSIIUNCS K 3TUM cTaHgapTaM. OH BBICKa3bIBaCT pAJl 3aMEYaHHUH U
peKOMeH}laHI/Iﬁ, OCHOBAHHBIX Ha H3y‘[eHHOM UM OIIBITC U yKaSLIBaIOIlH/IX Ha HOBBIC
MOJIeNTd JTOOBIYM TPUPOJHBIX PECYypPCOB, KOTOPBIE COOTBETCTBYIOT WM MOTYT
COOTBETCTBOBATH MEXIYHAPOIHBIM CTaHJAAPTaM U CIIOCOOCTBYIOT OCYIIIECTBICHUIO
MpaB KOPEHHBIX HApOJOB. B 3TOM jgokiane He paccMaTpUBAIOTCS MPOOIEMBI U
CTaHJapThl B 00JacTU TMpaB YeI0BEKa, KOTOPhIE KOHKPETHO KacaloTCS KOPEHHBIX
HapO}IOB, HpO)KI/IBaIOL[U/IX B U30JIALIHUH.

* [TpunoxeHue K HacTOSLEMY AOKJIaAy BOCIPOU3BOIUTCS B TOM BHUAE, B

KOTOPOM OHO OBLIO NOJIY4YCHO, TOJIbKO Ha TOM sI3bIKE€, HA KOTOPOM OHO OBLITO npeacTaBJICHO.
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BBenenue

1. Pesynprarom Bemymieiics BO BCEM MHpPE JIEATEIBHOCTHU 110 JOObIYEe U OCBOCHUIO
3armacoB MOJIE3HBIX MCKOIIAEMBIX, BKJIIOUasl MCKOMaeMble BUIBI TOIINBA (HEPTH, ra3 u
yrons)', Hapsgy ¢ TeM OOCTOSATENIBCTBOM, YTO OCHOBHAas YacTh OCTaBIIMXCS
MPHUPOIHBIX PECYPCOB HAXOJUTCS Ha 3eMJISIX KOPCHHBIX HapOIOB’, CTaJ0 pacTyliee U
Bce Oosiee MIMPOKOE BO3ICHCTBHE, OKa3blBaeMOE Ha JKM3Hb KOPEHHBIX HaponoB. Kak
OBLIO OOCTOATENHHO M3JIOKEHO B NMPEBITYINX Jokianax CrernuanbHOro JTOKIa INKa
(cm., nanpumep, A/HRC/18/35, mynkrer 30—55), KOpeHHBIE HapoIbl BO BCEM MHpE
CTpajaloT OT HETAaTUBHBIX U Bce Oosiee pa3pylINTENbHBIX OCIEICTBUH AEITEIbHOCTH
MIPEANPUSATHN TOOBIBAIOIINX OTpaceH.

2. Hecmorpss Ha Takoil HEraTHMBHBIM OIBIT, HE CJIEAyeT IpeArojararb, 4Tro B
MIEPCIEKTUBE HMHTEPECHl JTOOBIBAIONINX OTpacieil W HMHTEpPEChl KOPEHHBIX HapoIoB
MOJIHOCTBIO WJIM BCErja HE CcOBMajnalT. B mpomecce paccMOTpeHHs CHUTYalHi,
CIIOXHUBIINXCSA BO BceM Mupe, CrienuanbHbIi JOKIaadYuK YCTaHOBUII, 9YTO BO MHOTHX
CIy4yasx KOPEHHBIE HapoJbl TOTOBHI OOCYXJaTh BONPOCHI, KacarolIMecs TOOBIYH
MIPUPOIHBIX PECYPCOB HAa HMX TEPPUTOPHUSAX C BBITOAOW I HUX M IPH YCIOBUHU
yBaxxeHUs1 ux mpaB. Jo cBemenns CrennanbHOTO JOKJIaJAdWKa OBLIM JOBEICHBI
HEKOTOpBIE CHUTyallMd, KOTJAa KOpPEHHbIE HapOABl JaBalld COIJIaCME Ha JOOBIYY
MIPUPOIHBIX PECYPCOB HA UX TEPPUTOPHAX B MPOMBIIUICHHBIX MacHITabax MM Jaxe
caMM TpeaNpUHUMAIN WHHIOHMATHUBBI 110 JO0OBIYE MJIM OCBOCHHUIO MECTOPOXKICHUH
HedTH 1y rasa.

3. C npyroil CTOpPOHBI, UMEIOTCS, KOHEYHO, CIy4ad, KOrja Jo0bl4a IMpHPOIHBIX
pecypcoB MPOCTO HE COBMECTHUMA C YasHUSIMU U MPUOPHUTETAMH Pa3BUTHs KOPEHHBIX
HapOIOB MU MOXET NPEMSITCTBOBATh UX JOCTYIY K 3€MJISIM U MIPUPOJHBIM pecypcawm,
MMEIONINM pelIaroliee 3Ha4eHHe I UX (U3NYECKOTO OJaronoyydusi 1 COXpaHEHUs
UX KyJIbTYpHl U CPEIACTB K CYyIIECTBOBAHUIO. B mocnenHue roasl 4acTHbIE KOMITAaHUU
JIOOBIBAIOIIETO CEKTOpa M TrocyaapcTBa Oojiee BHHMATEIBHO OTHOCSTCA K
COOTBETCTBYIOIIUM IMpaBaM KOPEHHBIX HApOJ0B, & TEXHOJIOTHYECKHE JOCTHXKECHHS
MO3BOJISIIOT YMEHBIIATh BO3ACHCTBUE JTOOBIBAIONMIECH NE€ATEIBHOCTH HAa OKPYXKAIONIYyIo
cpeny. TeM He MeHee BO MHOTHX MECTaX KOPEHHBIE HAPOABI COXPAHSAIOT CKENTHYECKOE
U JaXe BPaXIeOHOE OTHOWIEHHWE K TMPEINpHITHSM JOOBIBAIOUIMX OTpaciied H3-3a
HEraTUBHOTO ONBITA.

4. CrniennalbHBINH JTOKJIAAYUK TAK)KEe OTMEYaeT, YTO OM3HEeC-MOJeib, KOoTopas Bce
eme mpeobnazaeT B OOJBIIMHCTBE pAWOHOB, T BEAETCS A00BIYA MPHUPOIHBIX
pecypcoB Ha TEpPPUTOPHUAX KOPEHHBIX HApoOAOB, HE B IOJHOI Mepe crocoOCTByeT
OCYIIECTBIIGHHIO TIpaB KOPEHHBIX HApOAOB, B YAaCTHOCTM HX IIpaB Ha
CaMoOTIpe/IeIICHIE, MMYIIIECTBEHHBIX M KyJIbTYPHBIX IIPaB, B CBSI3M C 3aTParnBacMbIMU
3eMJIIMH M pecypcamu. Kak roBopurcst B f0Kiane, mpeacTaBieHHOM CrenuanbHbIM
noknagurkom Cosety mo mpaBaM udenoseka B 2012 roxy (A/HRC/21/47, nmynkr 74),
npeoOiazaer MoOIEIb JOOBIYM TPUPOIHBIX PECYpPCOB, NPHU KOTOPOH Kakas-InOo
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Cwum. World Bank, “The World Bank Group in extractive industries: 2011 annual
review” (2011), pp. 8-14. PazmenieHo Ha Beb-caiite mo agpecy
http://siteresources.worldbank.org/

INTOGMC/Resources/WBG_EI_Annual Report FY11 Final.pdf.

International Work Group for Indigenous Affairs, “Indigenous peoples,
transnational corporations and other business enterprises”, briefing note (January 2012), p. 1.
Pa3smemeno Ha BeO-caiiTe mo anpecy
www.iwgia.org/iwgia_files publications files/0566 BRIEFING
2.pdf.
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BHEIHSS KOMITaHUS, KOTOPOH OKa3bhIBaeT MOIACPKKY TOCYIapCTBO, KOHTPOJIHUPYET
MPOBEJCHUE TOPHBIX PadOT W MOJy4daeT MPHOBLIb, a dKOHOMHYCCKUU 3ddext s
3aTparuBaeMbIX KOPEHHBIX HAPOJIOB B JIyUIIeM CIy4ae CBOJAUTCS K CO3IaHUIO Pabodnx
MECT WU pealu3allid MPOCKTOB IO Pa3BUTHUIO OOIIMH, KOTOPHIC OOBIYHO HMEIOT
BEChbMa CKPOMHYIO DJKOHOMHMYECKYIO II€HHOCTh II0 CpPaBHEGHHMIO C JI0XOJaMH,
MOJTy4aeMbIMU KOPIIOpAIHECH.

5. Pacrymas noObua mpUpOAHBIX PECYpCOB M €€ Bo3pacTaroliee BIUsSHUE Ha
KOpPEHHBIE HapoXbl JeJaloT Bce Ooyiee HACTOSATEIbHOW HEOOXOAMMOCTH IMOBEPHYTH
BCIATH UCTOPHUYCCKHU CIOKUBHIMECA TCHACHIUNU W TapaHTHUPOBATH COOTBCTCTBYIOIIUC
mpaBa KOPEHHBIX HapOJOB. B KadecTBe OTHPaBHOW TOYKH ClIEAyeT OOECHCUYHTH
IMHUPOKOE IIOHUMAaHUuEC BCEMU COOTBETCTBYIOIIIUMHU CTOpOHaMH COZCpIKaHUA
MCKAYHAPOAHO NMPU3HAHHBIX IIpaB KOPCHHBIX HAPOJ0B, 4 TAKXKE NMPUHIIUIIOB, KOTOPLIC
JOJKHBI HAIIPABJIATh NEMCTBUS TOCYAAPCTB U KOMMEPUYECKUX NPEAIPUITUNA, KOTAA 3TU
IpaBa MOTYT NOCTpajxaTh B pe3yibrare AoObIBaromieil nesTenasHOcTH. Kpome ToTO,
HEOOXOIMMO PacCMOTPETh U pa3padoTarh HOBbIC OM3HEC-MOJACTH JOOBIYN MPUPOTHBIX
pecypcoB, T.e. TAKHE MOJEIH, KOTOPBI€ B OOBIIEH CTEIEHH CIIOCOOCTBYIOT MOJHOMY
OCYHICCTBJICHHUIO KOPCHHBIMU HapoJaMU CBOUX IIpaB, IO CpaBHCHHUIO C MOIACIAMMU,
KOTOpbIE B HAacTosIIee BpeMs mpeobilagaloT BO MHOTHX CTpaHax Mwupa. B
npenpiaymmx nokiagax CoBeTy mo mpaBaM denoBeka CreruanbHBIA TOKIATIUK
MOMBITAJICA TMPOJUTH CBECT Ha l'IpO6J'[eMBI, C KOTOPBIMHM KOPCHHBLIC HapOIbI
CTAJIKUBAIOTCS B CBSI3M C JACSTEIBHOCTBHIO MPENNPUITHH TOOBIBAIOIINX OTpaciei, u
BHECTU CBOH BKJIaaZ B TIMOHHMMAaHUEC MCEXKIAYHAPOAHBIX HOPM IIpaB 4YCJIO0BCKaA,
MIPUMEHSIEMBIX B 3TO# oOmacTu’.

6. B stom cBoem 3akmtountenbHOM gokiane CoBery CrnenuaibHBIA JOKIATUYUK
MBITaeTCs JaTh OoJiee yrayOJieHHOE MOHUMAaHUE COOTBETCTBYIOIIUX MEXIyHAPOIHBIX
CTaH)IapTOB, BBISBIIASA U onnpanca Ha TOYKH KOHCCHCyca, BBISIBJICHHBIC UM B CBS3U C
3TUMHU CTaH)IapTaMI/I. OH BBICKA3bIBACT pﬂ}l 3ameanm71 nu peKOMCH}laHI/Iﬁ,
OCHOBAHHBIX Ha I/I3y‘[eHHOM UM OIIBITC U yKaSBIBaIOHII/IX Ha HOBBIC MOJCIIU }106])1'-11/[
MPUPOAHBIX PECYpPCOB, KOTOPBIE COOTBETCTBYIOT MIJIM MOIYT COOTBETCTBOBATH
MG)K}IyHapOJIHI)IM CTaHJIapTaM nu CHOCO6CTBOBaTB OCyH_leCTBJ'[eHI/IIO npaB KOpeHHBIX
HapOJOB.

7. IIpn moaroTroBke HacTtosmiero aokjana ChoenuadbHBIA MOKIATUYUK TPOBEN
H_II/IpOKI/Ie KOHCyJ'lI)TaHI/II/I C HpeJICTaBI/ITeJ'IS[MI/I KOpeHHLIX Hapo;1013, FOCyIIapCTB,
MPEANPUATHN J0OBIBAIONIETO CEKTOpa, HENPaBUTEIbCTBEHHBIX OpTaHM3aluid H C
SKCHepTaMI/I. CHCHHaHBHLIfI JOKJIaOg4YnK BI)Ipa)KaeT l'IpI/ISHaTeHI)HOCTB BCEM, KTO
noaciInJICa ¢ HUM CBOMMHU B3IlIsiAaMu M HIACAMHU, OTBECTHB Ha €ro BOl'IpOCHI/IKI/I nu
HpOCB6BI (0] Hpe)IOCTaBJ'IeHI/II/I I/IH(l)OpMaLU/IH, a TaKXeE OpFaHI/ISaHHHM, B TOM YHUCIIC
OpFaHI/ISaHI/IHM KOpeHHBIX HapO}IOB, nu HpaBI/ITeJ'II)CTBaM, OpFaHI/ISOBaBHII/IM
KOHCYJbTalun*.

3 Cwm. A/HRC/18/35, mynktel 22—89, u A/HRC/21/47, nyukTel 34—76 u 79—87.
CrenuanbHBIN JOKJIaIIUK XOTed OBI, B YaCTHOCTH, 00JIarofapuTh 3a IOMOIIb
B OPTaHHM3AIUH COOTBETCTBYIOIINX KOHCYNbTanni HannmoHaasHBIM KOHIpEeCcC IEPBBIX HAPOIOB
ABctpanun, [1akT kopeHHBIX HapogoB A3uun, CoBeT caamu, THCTUTYT MIUHEPaTIBHBIX
pecypcos (Jloyamn, Apuzonckuii yauBepcuret), CoBeT bapennesa/EBpoapkruieckoro
peruona, MurepHannonasn 6puraa Mupa, opranusanuio "MexnayHapoaHas amuuctus", Llentp
CBSI3M KOPEHHBIX HapoioB, pabouyro rpynmy "Anpmacura", MexayHapoIHBIH COBET I10
MeTajlaM U OKpyXarollel cpene, 'apBapAcKuil IPOEKT 10 IKOHOMHYECKOMY Pa3BUTUIO
aMepuKaHCKUX HHAelnes, FOpuandecknit paxynsrer YHUBepcuTeTa Mugmicekc, ['pynmy
cTtparerun ycroiunsoro pa3Butus ¥ RESOLVE; a Takxe npaBurenscTBa Mcnanumy,
Hopserun u Coenunnennoro Koponesctsa Benukoopuranuu u CesepHoit Upnananu u mrar
3amannas ABctpanus (ABctpanus). OH xoTen Obl Takke mobdaarogaputh LleHTp
MeXyHapoaHoi roctunuu umeHu Calipyca P. Bonca, MexnyHapoaHslil IIeHTp npas
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I1.

IpeanouTuTeibHASE MO/IeJ]Ib: 100bIYA

U OCBOEHHE MPUPOJIHBIX PECYPCOB C MOMOIIbIO
COOCTBEHHBIX HHUIIUATUB U NpPeANnPUusiTHIA
KOPEeHHBbIX HAPO/0B

8. B oTnmume ot mpeoOriangaromnieid MOAENH, B COOTBETCTBHHU C KOTOPOH g00BIYa
MPUPOAHBIX PECYPCOB HA TEPPUTOPHUAX KOPEHHBIX HAPOAOB KOHTPOIUPYETCA H
OCYILIECTBJISIETCSl B TEPBYIO OYepellb B HMHTEpecax JAPYTrux CyObEKTOB, KOPEHHBIE
HAapoOAbl B psifie CIydaeB CO3JAlOT U HCTOJB3YIOT COOCTBEHHBIC MPEANPHATHS TIO
no0bIYe W OCBOCHHIO TPUPOAHBIX pecypcoB. [lo camoMy cBoemMy XapakTrepy dTa
aJpTepHAaTUBHAs J00bIYa MPHUPOAHBIX PECYPCOB, KOHTpPOJIMpYeMasi KOPEHHBIMH
Haponamu, B OoipIielf CTEEHHM CIOCOOCTBYET OCYIIECTBICHHUIO IpPaB KOPEHHBIX
HApOJOB Ha caMoOOoNpeeNieHrue, 3eMJII0 M PECypehl, HamlIexaniee KyIbTypHOE
pa3BUTHE W CBA3aHHBIX C HUMH IpaB B COOTBETCTBUM ¢ Jlekmapanueit Opranuzanuu
OO0benuHeHHbIX Hanuii o mpaBax KOPEHHBIX HAPOJIOB® M JPYTUMH MEXyHapOIHBIMU
aBTOpI/ITeTHBIMI/I I/ICTOLIHI/IKaMI/Ié.

/lo0b14a 1 0cBOEHHME NPUPOIHBIX PeCypCcoB KOPEeHHbIMH HAPOJAaMu
KaK OCyHIeCTBJICHHE HX CAMOOINPeAeJIeHUs U CMEKHBIX NIPaB

9. B pamkax cBoero mpaBa Ha CaMOOIpEJIEICHHE "KOPEHHBIE HApOABl HMEIOT
MPaBO ONpPEAEHATh NMPUOPUTETHI U CTPATETMU OCBOECHUS WM HUCIOJIb30BAHHS CBOUX
3eMeNlb U TeppuTopui"’. DTO mpaBo 00sM3aTeNbHO IPEAINOaracT MpaBo KOPEHHBIX
HapoJI0B OCYIIECTBISATH COOCTBEHHBIE HHUIIMATUBEI 110 JOOBIYE MPUPOIHBIX PECYypPCOB
Ha CBOMX TEPPHUTOPHSX, €CIIM OHU TaK pemiar. B ciydasx, korma KOpeHHbIE HapOIbl
COXPaHSIOT 3a cO00H MpaBO COOCTBEHHOCTH Ha BCE PECYpPCHI, BKIIOYasi MUHEPAIbHBIC
pecypcsl M NpOYHE pecypchl Help, Ha CBOMX 3eMJISIX, IPaBO COOCTBEHHOCTH Ha
pecypebl, eCTECTBEHHO, BKIIIOUAET B ce0s MpaBo Ha MX 100Uy M ocBoeHue. Ho nmaxe
B CIIy4asix, KOIJla TOCYAapCTBO 3asBIISIET O IpaBe COOCTBEHHOCTH Ha MOA3EMHBIC MIIN
JIpyTHE PECYPCHl B COOTBETCTBUU CO CBOUM BHYTPEHHUM MPABOM, KOPEHHBIE HAPOABI
MMEIOT TPaBO OCYIIECTBISITH COOCTBEHHBIE WHHIMATHBBI MO JOOBIYE W OCBOCHUIO
MPUPOJHBIX PECYPCOB Ha CBOUX TEPPUTOPHUAX, MO KpallHEH Mepe B COOTBETCTBUU C
YCIIOBHSIMH, OOBIYHO MPENOCTABISIEMBIMU 3TUM TOCYJapCTBOM JIPYTUM CYyOBEKTaM.

10. CrneuunanbHbIil TOKJIAJUUK OTMEYAET, YTO MOJENb, B COOTBETCTBUU C KOTOPOH
KOPCHHBIC HapoOIbl CaMU HWHHIMUPYIOT U KOHTPOIHPYIOT IOOBIYY MPUPOIHBIX
pecypcoB Ha CBOUX TEPPUTOPHUSIX B COOTBETCTBHH C WX COOCTBCHHBIMHU
MPUOPHUTETAMH Pa3BHUTUSA, MTOydaeT BCe OOJBIIEE PacIpOCTpaHCHUE B pANIC CTPaH, B
KOTOPBIX KOPEHHBIE HapoOJbl CO3Jal0T COOTBETCTBYIOIIMH NEJOBOM M TEXHUYECKUM
noreHuuan. MOXHO OTMETUTh, HalOpUMEpP, HECKOJbKO HW3BECTHBIX CIIy4yaeB B
CeBepHoll AMepuke, re KOPEHHBbIE HApOAbl W IUIEMEHA BIAACIOT M YIPaBISIOT
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yenoBeka Buprunckoro yausepcurera u [IporpaMmy o npaBy ¥ HOJUTHKE B OTHOIIEHHUH
KOPEHHBIX HApOZOB APHU30HCKOTO YHHBEPCHUTETA 32 X [TOMOIIb B IPOBEACHUH
MpeABapUTEIBHOTO UCCIEN0BAHNS B PAMKaX MOATOTOBKH HACTOSAIIET0O JOKIaAa.

CM., B YaCTHOCTH, CTaTbu 3, 5, 26 u 32.

CM., B 4aCTHOCTH, NPUHATYI0 MexTyHapoaHoi opranu3amueii Tpyna (MOT)
Konsennuio Ne 169 (1989 rox) o KopeHHBIX HapoAax M HapoJax, BEAYLINX IJIEMEHHOM o0pa3
’)KM3HH, B HE3aBUCUMBIX CTpaHax, craTbi 13—15; Mexa1yHapoIHBIH MaKT O TpakJAaHCKUX U
MOJINTHYECKUX MpaBax, cTaTteu 1 U 27; 1 MexayHapogHyI0 KOHBEHIIUIO O JTUKBUAAINH BCEX
(dbopM pacoBoit TUCKpUMHUHALNH, cTaThs 5 d) V).

Hexnapanus Opranusanun O0bequHeHHBIX Haruii o mpaBax KOpEHHBIX
Hapo/OB, CTaThs 32, MyHKT 1.
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KOMITaHUSIMH, KOTOpbIE 3aHMMAlOTCS J00buell HedTHm © rasa, yHpaBIisIIOT
3JEKTPOIHEPreTUYECKUMU aKTUBAMU U MHBECTUPYIOT B aJIbTEPHATHUBHBIE HCTOYHUKHU
SHepruu. Bo MHOrux Takux ciaydasX OHHM MOLJIEPKUBAIOT C HEKOPEHHBIMU
KOMIIAaHMSIMHA ~ TapTHEPCKHE OTHOWIGHHWS B 0OJacTH CO3AaHUS MPEeANPUITHN
JOOBIBAIOIIEH OTpaciM, B KOTOPBIX OHM BIAACIOT WIM OYyIyT B KOHEYHOM HTOTE
BJIAIETh KOHTPOJIbHBIM IIAKETOM aKLIHII.

11. Haxe nobslya NPHUPOAHBIX PECYPCOB COOCTBEHHBIMH MpEIIpHUATHIMU
KOPEHHBIX HAapoJOB MOXET, pa3yMeeTCs, MPEJICTaBIATh OMNPEACICHHBIH PHUCK IS
OCYIIIECTBIICHHUS NPaB YeJIOBEKa MPEACTABUTEISIMU KOPEHHBIX OOIIUH, B YaCTHOCTH B
OTHOUIEHUHU OKpY’)Karollel MpupoaHou cpeabl. ONBIT, OMHAKO, MOKAa3bIBAET, YTO I3TH
PUCKH MOTYT OBITh CBEICHBI K MHHUMYMY, & OCYIICCTBICHHE CaMOOIPEICICHHS U
CME@XHBIX NpaB YKPEIUICEHO, KOTZa KOPEHHbIE HapojAbl AENIaloT CBOOOIHBIN BHIOOpD B
[OJTh3y CO3MaHHUS COOCTBCHHBIX NPCANPHITHI MOOBIBAIONICH OTpPAacid C OMOPOH Ha
JIOCTaTOYHBIN MMOTEHIMAT U BHYTPEHHUE YIPABICHUECKUE CTPYKTYPHI.

TocymapcTBeHHasi MOAAEPKKA M NPeANOYTeHHEe COOCTBEHHBIX
WHULHUATHB U NPeINPUATHNA KOPEHHBIX HAPO/I0B

12. B COOTBETCTBHM CO CBOMM O00s3aTEILCTBOM IMOOIIPSATH M COONIONATh IpaBa
KOPEHHBIX HapoJI0B TOCYIapCTBa IOJDKHBI pa3padoTarh NMpPOTpaMMBl IO OKa3aHHUIO
IIOMOIIM KOPEHHBIM HapoAaM B Pa3BUTHUM NOTEHIUANa U CPEACTB OCYIIECTBIEHHS,
€CIIM OHM TOTO TIIOXKENAIOT, CBOMX COOCTBEHHBIX WMHHIHMATUB I10 YIPABICHUIO
MIPUPOAHBIMH pecypcaMM M HMX OCBOCHMIO, BKJIIO4Wass WX A00bdy. locymapcrsa
00s13aHBI HE TOJIBKO yBa)kaThb IpaBa YEJIOBEKa, BO3ACPKUBAICH OT MOBEACHUS, KOTOpOE
Hapymano Obl TakWe TMpaBa, HO MW PEIIUTENHHO 3alUINaTh, MOOLIPITh MU
OCYLICCTBIIATH MpaBa 4ejoBeka’. ITOT MPUHLMI MEXAYHAPOIHOTO MpaBa B 00IacTH
IpaB dYeJIOBEKAa NpPHUMEHSEeTCI M K KOHKPETHBIM IIpaBaM KOPEHHBIX HapoOB,
BBITEKAIOIINM M3 IIHPOKO MPUMEHUMBIX CTaHJAPTOB B 00JIACTH ITPAB YEIOBEKA.

13.  Co3pmanue npennpHusaTHH 10 J0OBIYE, OCBOCHUIO M COBITY IPHUPOIHBIX PECYPCOB
3aBUCUT OT psJa ACIOBBIX M TEXHHUYECKHX HaBBIKOB. Kpome TOro, mpoekTsl IO
J00bIYe  TPHUPONHBIX  PECcypcoB, Kak TMPaBHIO, CBSI3aHBl C  KPYHHBIMH
NIepBOHAYAIBHBIMH KAalUTAJIOBIOKEHUSIMH M OOBIYHO TPHUHOCAT MPHOBLIL TOJIBKO
yepe3 HECKOJbko JeT. O4YeBHAHO, YTO TNOJABIAIONIECe OOJBIIMHCTBO KOPEHHBIX
HapoJI0B BO BCEM MHPE HE UMEIOT CErofHs BOBMO)XHOCTEH MM (PMHAHCOBBIX CPEJICTB,
JUISL TOTO 4TOOBI pa3BUBaTh CBOM COOCTBEHHBIC HMPEANPHUSITHS MO AOOBIYE TOJE3HBIX
pecypcoB UM  BBICTPauBaTh CTpaTerMYECKHE MNApPTHEPCKUE OTHOUIEHUS C
HEKOPEHHBIMU KOMITAHMSIMH, KOTOpPHIE IOMOITM OBl UM yCTaHOBHUTH CBOH KOHTPOJIb
HaJ| TPEeANpUATHSIME AoObIBatomieil orpaciau. Cieqyer MCXOOUTh M3 JOJT0CPOYHOM
MEepPCIEKTUBBl I OKAa3aHHUs IMOMOINM KOPEHHBIM HapoJaM, JKEIAIIMUM MHOUTH IO
3TOMY ITyTH, KOTOPBIIf MOXKET CTaTh JUIsl HUX OAHOW M3 JOCTYITHBIX UM albTEPHATHB, B
OTIIMYME OT APYroro myTH — JAOOBIYM MPHUPOAHBIX PECYPCOB Ha MX TEPPHUTOPHSIX IO
KOHTPOJIEM Ipyrux cyobekToB. He ciienyer cuurarh, YTO KOPEHHBIE HAPOIBI 3aCTHUIH
Ha KakOM-TO JTal€ CBOEr0 pa3BUTUS WM CO3JaHUS CBOEro MOTEHLHANa; WM
HE0OXO0MMO ITOMOYb TAaKUM 00pa3oM, 4TOOBI O3BOJINTH UM Pa3BUBaTh U HApalIUBaTh
CBOH MOTEHIMAJI B COOTBETCTBHH C UX COOCTBEHHBIMH ITOMBICIIAMU U YasHUSMH.

B ocHOBe 3TOr0 00513aTeNbCTBAa BCEX TOCYAAPCTB-WICHOB JIEKUT YCTaB
Opranm3annu O0bennHEeHHBIX Hanwii, B 4acTHOCTH ero cTaTbu 1, 2 u 56; OHO sBIseTCS
TaK)e OCHOBHBIM MPUHI[UIIOM MEX/IyHApOJHOIO MpaBa U MPUMEHSETCS K paBaM 4esioBeKa,
3aerHHeHHbIM B MMOAIINCAaHHBIX FOCy}lapCTBaMI/I ﬂOFOBOan U B llpyFI/IX HUCTOYHHUKAX
MEKIYHapOIHOTO IpaBa.
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14.  CnenuanbHOMY JTOKJIaIUYHUKY U3BECTHO, YTO B HEKOTOPBIX CTPAaHAaX CYLIECTBYIOT
rOCyJapCTBEHHbIE IpPOrpaMMbl 110 OKa3aHUIO KOPEHHBIM HapoaaM IIOMOIUU B
YIpPaBICHUN NPHUPOIHBIMH PECypcaMHU MU CO3JaHHUU HUX COOCTBEHHBIX IPUHOCAIINX
JIOXONl TpeAnpusaTHi B pamkax Oojee MIHUPOKMX MPOTrpaMM IOMOINM B IEJAX
pa3BUTHA. DTH NPOrpaMMBI MPETyCMaTPUBAIOT Pa3IUYHBIC BUABI MOAICPIKKH, TaKue
KaK CyOCHIMU, KPEAHTHI, JbIOTHOE HAJIOTOOOIOKEHHE, KOHCYIbTAI[MOHHBIE YCIYTH,
npodeccuoHanbHOEe 00y4YCHHE W CTUIIEHIUHU. TaM, TJie 3TH NpoTrpaMMBbl CYIIECTBYIOT,
UX HEOOXOOMMO YKPEeIUIATh U CIEHHAIbHO HANpaBiATh HA MOIIEPKKY B 00JIacTH
CO3MIaHMS TOTEHIIMaJla U Ha (UHAHCOBYIO IIOMOIIb B OOJACTH OCYIIECTBICHUS
COOCTBEHHBIX HWHHUIHMATHB KOPEHHBIX HAPOJIOB IO YIPABICHHUIO MPUPOIHBIMU
pecypcamu M ux Jn0o0bde. B Tex ke cTpaHax, Ileé TaKUX MporpaMM IMOANEP>KKH He
CyIIECTBYET, FOCYIapCTBY ClenyeT UX pa3paboTaTh M BHEAPHUTH. MeEXITyHapOIHBIM,
peruoHanbHbIM M HallMOHAJIBHBIM JOHOpPAaM M areHTCTBaM IIO BOIIpOCaM pa3BUTHUS
TakXkKe CleqyeT MOANEpPKUBATh COOCTBEHHBIE WHUIIMATHBBI KOPEHHBIX HApOJOB IO
JI0OBIY€ ¥ OCBOCHUIO ITPUPOIHBIX PECYPCOB.

15. TocymapcTBeHHass TOAAEp)KKa KOPEHHBIX HApOIOB, KpPOME TOTO, JOJKHA
BKJIIOUaTh B ce0s OKa3aHHe MM IOMOIIU B MPHOOPETCHHH HEOOXOAMMBIX JIMLICH3UI U
paspemeruii. Kpome Toro, mpemocTaBiss JUIEH3WH W Ppa3pellieHus, rocyaapcrsa
JIOJDKHBI OTJAABaTh MPEANOYTCHHE WHMIIMATUBAM KOPEHHBIX HApoI0B IO J0OBIYe
NPUPOAHBIX PECYPCOB HA CBOUX TEPPUTOPHUSIX, 4 HE MHULMATHUBAM, NOPOXKAECHHBIM
JIeJIOBBIMHA UHTEPECAMHU TPEThUX CTOPOH B c(epe JTOOBIYHU MONIE3HBIX UCKOAeMBbIX Ha
3THUX XK€ 3EMIIAX.

16. OOocHOBaHMEM TAaKOTO TIPEANOYTCHUS SBIAIOTCA caM (akT M XapakTep
MPUCYTCTBUSI KOPEHHBIX MKHUTEJNeH Ha ATUX 3eMJIsX. XapaKTepHO, YTO KOPCHHbIE
HapOJIbl UCTIBITHIBAIOT CUIIBHYIO KYJBTYPHYIO IPUBSI3aHHOCTh K TEPPUTOPHH, KOTOPYIO
OHM 3acesniu paHblie Apyrux. OHU yHpaBISIOT 3eMJIIMH M pecypcaMu B mpenesax
CBOUX TEPPUTOPUI HA MPOTSIKEHUH MHOTHX TOKOJCHHH M MBITAIOTCS COXPAHHUTh 3TH
3eMJIM U PeCcypchl IS TPSAYIUX TMOKoNeHHH. OueHb YacTo KOPEHHbIC HapO[bl
MPETEHAYIOT Ha BCE PECypChl, BKIIOYAs pecypchbl HENp, Ha CBOUX TEPPUTOPHSIX B
COOTBETCTBUU C HUX COOCTBEHHBIMH OOBIYasSMH M 3aKOHAMH, KOTOpPbIE MOTYT HE
COBMAZiaTh C 3aKOHAMH TOCYJapCTBa, W OYEHb YacTO MX MPETEH3WH HE IOJYy4aroT
Hajuiekanieil noanepkku. C  yderoM 3TuX (DakTOpOB NpH3HAHUE IPUOPUTETA
KOPEHHBIX HapOJOB B OTHOUICHHH JOOBIYHM MPHUPOJHBIX PECYPCOB Ha UX TEPPHUTOPHSIX
00yCIIOBIICHO HE CTOJIBKO 3aKOHHO MPHHAUICKAIMMMH MM IIpaBaMH, CKOJBKO
COOOpaKEHHUSIMH CIIPABETUBOCTH.

17. OTmaya TPEaNnoYTeHUs WHHIIMATHBAM KOPEHHBIX HapoJIOB IO JJo0bIue
NPUPOJHBIX PECYPCOB HA WX TEPPUTOPUU SBISETCA, KPOME TOTO, BOMPOCOM
noOpocoBecTHONW TpakTUKU. JloOblua TPUPOAHBIX PECYypCcOB CaMHUMHU KOPEHHBIMHU
HapoJaMH MAaKCHUMaJIbHO TOBBIIIAET BO3MOXXHOCTH MPOBEACHUSI TaKOW TOOBIYM B
YCIOBUSX, 00CCIEUHBAIOIIUX COONIONCHUE IIPaB U HHTEPECOB KOPCHHBIX HAPOIOB.
Korma kopeHHBIE HapOABl CaMH KOHTPOJHMPYIOT MOOBIYY MPUPOAHBIX PECYPCOB,
MHOTHE TpPOOJIEMbl U O3JEMEHThI HECTAOMIBHOCTH, NPHUCYIIHE I0OBIBAIOIICH
JeSITeIbHOCTH TOCYJapCTBEHHBIX MPEANPUATHN WU MPEANPUITUNA TPETbUX CTOPOH,
Kak TpaBWJIO, yAaeTcss ocilabuTh wuim BooOIIe ycTpanuTb. Kpome Toro, Gomee
BEPOSITHO, YTO MNPHUOBLIL, MOJy4acMas B pPE3yJbTarTe OCYMICCTBICHHUS IPOCKTa I10
no0bIYe MPHUPOJIHBIX HCKOMAEMBIX, OCTAaHETCSA B TOCYJapCTBE, a HapalluBaHUe
MOTEHI[HANa TOWAET Ha TI0JIb3Y MECTHOMY HACEICHUIO.
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1.

CranaapTHbIil ClIEeHAPUI: KOTJIa TOCYAApPCTBA UJIH
NpeAnpUATHS TPETbUX CTOPOH COAEHCTBYIOT 100bIYE
NMPHUPOIHBIX PECYPCOB HA TEPPUTOPUAX KOPEHHBIX
HapPOI0B

18. Hapsaay ¢ mpaBoM mnpeanpuHUMaTh COOCTBEHHBIE WHHUIIMATHUBBI IO J00BIYE
MIPUPOJIHBIX PECYpPCOB B paMKax CBOEro MpaBa Ha CaMOOTpEeJeieHHe U peau30BaTh
COOCTBEHHBIE CTPATErHH B 00JIACTH PA3BUTHUSI KOPCHHBIE HAPOJIbI UMEIOT TAKXKE MPABO
MW Ha TO, 4TOOBI OTKa3aThCsl OT OCYUICCTBJICHHS TaKMX HHHUIIMATHB, YTO ICNIAIOT H,
HECOMHEHHO, OyIyT MPOJOJIXKaTh JesiaTh MHOTHE U3 HUX. CeroiHs, oJHaKo, KOPCHHbIE
HapoJpl TOpa3/io 4Yallle CTAIKHUBAIOTCS HE C HEOOXOAMMOCTHIO PEIICHHS BOIpoOca O
11eJec000pa3HOCTH UX COOCTBEHHBIX MHUIIMATUB MO A00bIYe MPHUPOIHBIX PECYPCOB, a
C TMpoeKTaMH 1O  JO0ObIYEe  MPHUPOAHBIX  HCKOMAEMBIX,  MPOJABUTAEMBIMH
rOCyJapCTBEHHBIMH TPEANPUATHSIMH WA TPEINPHUATUIMU TPEThbUX CTOPOH, Kak
MpaBujIO, B CIy4YasX, KOTJa FOCYIapCTBO 3asBIISIET O MpaBe COOCTBEHHOCTH Ha 3TH
pecypebl. XOTsl KOpEHHbIE HAapObl BCE Yallle COMIAMIAIOTCS C TAKUMU MHHUIIMATHBAMH,
MPE/ICTABIISACTCS, YTO BO MHOTHX paiioHaX MUpPA OHU MPOTHUBOCTOST UX pealin3aliii.

IIpaBo KOpeHHBIX HAPOOB BBLICTYNATH MPOTUB 100bIBAIOLIEH
AesITeJIbHOCTH

19. IlpaBo Ha cBOOOAY BBIp&KEHWUS MHEHHH M TpaBO HA YyYacTHE IPOYHO
3aKpEIUIEHBI B MEXTyHAPOJHOM MpaBe B 00NacTy mpas 4enoseka’. B cuimy aTux npas
KOPEHHBIC HApOABl M MX NPEACTaBUTEIN UMEIOT MPaBO BBICTYIIATh NMPOTHB IPOEKTOB
110 OCBOGHHIO HEJp W aKTUBHO BBIpaXkKaTh CBOE HECOTNAcHe C MX OCYIIECTBICHUEM,
MpUYEeM KaK B KOHTEKCTE NPHHMMAEeMBIX Ha TOCYJapCTBEHHOM YpPOBHE peIIeHHH 00
STUX MPOEKTaX, TaK U WHBIM 00pa3oM, B TOM YHWCJIE IMYyTEM OpPTraHU3alUHd MHPHBIX
aKIMH IpoTecTa U ydacTusl B HUX. [ocynapcTBa 00s3aHbl yBaXKaTh U 3allAIIaTh IPABO
Ha cBOOOy BBIp@XCHHUSI MHEHHUH M MPaBO HA y4acTHE U MOTYT Hajararb OrpaHHYCHUS
Ha OCYMIECTBJIGHHE OJTHUX TIPaB TOJBKO B HCKIIOYUTEIBHBIX CIIy4dasXx M II0
cO00paXeHHUAM OOLIECTBEHHOTO mopsiaka'’.

CBo0oaa ot penpeccajuii 1 HACUJIHA

20. [Jlo cexenust CrnenuanbHOTO AOKJIATYMKa OBUIO JOBEIEHO MHOTO CIydaes,
KOT/Ia TIPEACTaBUTEIN KOPEHHBIX HApOJOB M OONIMH MOABEPTaUCh PEIpeccaInsiM 3a
CONPOTHUBJICHUE OCYHIECTBICHUIO IPOEKTOB IO OCBOEHUIO HeAp. B Heckodbkux
CIy4asx TpPeICTaBUTENIH KOPEHHBIX HApOIOB M TPYIII, CONPOTHUBISABIIAECS TAaKUM
MIPOCKTAM, CTAJIKUBAJIUCh C aKTaMM 3allyTMBaHUs M HACWIIMS, BKJIIOYas HacWIIHe,
MTOBJIEKIIEE 32 COOOH CMEpTh.

21. TocymapcTBaM HEOOXOAMMO NMPHUHATH MEPHI MO 00ECIEUCHHIO TIPaBa KOPEHHBIX
HapoJIOB U MX NPEJICTAaBUTENICH Ha MUPHOE BBHIPAKEHNE HECOTIIACHS C TOOBIBAIOIINMH
IIPOCKTAaMH, IIpaBa Ha BBHIpA)KEHHE MHEHHM IO JIPYTMM BOIpoOcaM, HE MOJABEprasich
IIPU 3TOM aKTaM 3alyTHBaHHUS W HACWIMS WIM Kakoi-mnbo ¢opme pempeccanuii.
lTocynapcTBam cnexyer o0OecrnednTh HAJJISKANIyI0 MOJITOTOBKY COTPYJHHUKOB CHII
0€301acHOCTH, NMPUBJICKATh K OTBETCTBEHHOCTH TE€X, KTO COBEpIIACT aKThl HACHIIHS
WM YIpOXXKaeT UX COBEPIICHWEM, W IIPUHUMATh MEPHI Ul MPEJOTBPALICHUS yIaCTHS
TOCYJapCTBEHHBIX M YaCTHBIX areHTOB B HEONPAaBIAHHOM WM YpPEe3MEpPHOM

CwM., HarlpuMep, MexIyHapOIHBIM MaKT O TPaXXJaHCKUX U MOTUTHYECKUX
npaBax, ctatbu 19, 22 u 25.
Tawm xe, ctatbst 19, myHKT 3.
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npuMeHeHun cuibl''. Kpome TOro, yrojgoBHOe NpecieqoBaHUE TMpeAcTaBUTeNeH
KOPEHHBIX HapoJOB 3a aKIHMH IPOTECTa HE JOJKHO HCIIONb30BaThCsl KaK METO.
MOoAaBJICHUSA BBIPaXCHUA MHEHUN KOpPCHHBIMU HapoJaMU U JOJDKHO IPHUMCHATHCA
TOJIBKO B ClydaAaX HaJIU4YUA y6eIII/ITeJ'[BHI)IX JI0Ka3aTCJIbCTB COBCPUICHHUA SABHO
YTOJIOBHBIX JIessHUIH. BMeCTO ATOro cieayer cocpeqoTOuUTh YCHIIHS Ha 00eCleueHnH
KOPCHHBIM HapoJaM CpE€aACTB, KOTOPBIC TO3BOJAT TIOCYAAapCTBECHHLIM OpraHamMm
BbICIIYyIIDaTb W PacCMOTPETh BOIPOCHI, BBIZBIBAIOIIUE Y KOPCHHBIX HapoOI0B
032009eHHOCTb.

22.  Co cBoeil CTOpOHBI, TOOBIBAIONINE KOMITAHUU JOJKHBI MMPOBOJUTH TOJTUTHKY U
OCYIIECTBIISITh MPAKTUKY, HAllPaBJICHHBIC HA 00CCIICUCHHE TOTO, YTOOBI HAHSITHINH UMH
IepcoHall ciy)0 0e30MacHOCTH COOJIFOIal COOTBETCTBYIONINE CTAaHIAPThI B 00IaCTH
MpaB dYejoBeKa M JOKHBIM 00pa3oM BOCHPUHHUMAI KYJIbBTYpPYy H COLHATbHBIC
CTPYKTYPBI KOPEHHBIX HapoaoB. CrienuaibHbIN JOKIAAUYUK MOTYCPKUBACT: KOMITAHHHU
00s13aHBI COOIOAATH MPaBa YEI0BEKa B COOTBETCTBUU C PYKOBOIANIMMH MIPUHIIMIIAMUA
MPEANPUHUMATEIBCKON MESITEILHOCTH B AacIleKTe IpaB dYejIoBeKa, KOTOPbIC OBLIH
onobpenbr CoBeToMm 1o mpaam ueioBeka B 2011 rogy, W 3ta Ux 00S3aHHOCTH HE
3aBHUCHUT OT KaKuX ObI TO HU OBLIO TPeOOBaHHI, KOTOPBIC TOCYAAPCTBO MOXKET HIIM HE
MOXKET IPEABSIBIATH K KOMITAHHUSIM U UX CIYKAIIHM.

23.  CheuuajibHBbIi JOKJIaAYUK MPUHUMAET K CBeJIeHHIO JJoOpOBOJIbHBIE MPUHIIUIIBI
0e30MMacHOCTH M MpaB dYeIOBEKa, IPOJABIKCHHEM KOTOPBIX 3aHMMAaeTCs TpyIma
NpaBUTCIIBCTB, HEIIPABUTCIBCTBECHHBIX OpFaHI/ISaHI/Iﬁ u KOMHaHHﬁ, ﬂeﬁCTBy}OLHHX B
JIOOBIBAIOIIEM M DHEPTEeTHUYECKOM CEKTOpax, B TOM YHCIIE PSIIOM KPYIMHEHIIHUX B MUpE
TOPHOAOOBIBAIOIIMX M HEe(PTEra3oBeIX KOMIaHHi. B JI0oOpOBONBHBIX MPHHIIUAIIAX
HCIIONB3yeTCs MpaBo3alIuTHas 0a3a, MO3BOJSAIONIAS pelIaTh BOMPOCHI, Kacalouluecs
OTHOIIIEHUH MEXKAY KOMIIAHUAMHU U TOCYAAaPCTBCHHBIMU U YaCTHBIMU MOCTaBHIMKaAMM
ycayr mo obecredeHuio 0e30MacHOCTH. ODTOT MHOTOCTOPOHHHH IIpOIlecC cleayeT
mooupATh, XOTsA CHGHI/IaHBHBIﬁ JOKJIAAYUK CHUTACT, YTO CO6H}O}ICHH€ NPpUHIOMUIIOB HE
JIOJKHO paccMaTpuBaThCs Kak NOOpPOBOJBHBIN akT. Bce moObIBaromue KOMIIAHUHM U
COOTBECTCTBYIOIIHUE TOCYAapCTBCHHEBIC OpraHbl JOJIKHBI 3HATh u CO6J'I}O}IaTB
J10OpoBONBHBIE TPUHIIUITBI HAPSY CO BCEMH MPUMEHUMBIMU CTaHIapTaMu B 00lacTH
IIpaB YeJIOBEKa.

Cpo0o1a 0T Ype3MepHOIo JaBJeHHsl, 0Ka3bIBAEMOI0 C LeJIbI0 3aCTABUTh
COIIACHThCS ¢ A00BIBAIOIIMMH NPOEKTAMM WJIHM y4acTBOBATh B Npolecce
KOHCYJIbTalUU i

24.  KopeHHBIE HapOAbl MODKHBI OBITH CBOOOJHBI HE TOJBKO OT OMACEHUM TIO
MOBOJly YPE3MEPHOTO MPHUMEHEHHUS CHUJIBl WU MPSMBIX penpeccaiuil, HO W OT
JIaBJIEHHUSI CO CTOPOHBI TOCYAAPCTBEHHBIX CIYXKAIIUX WU areHTOB JOOBIBAIOIINX
KOMITIAaHUM C TENbI0 3aCTaBUTh MX JIaTh COTJIACHE Ha OCYIIECTBJICHUE JOOBIBAIOIINX
NpoekToB. JlJIsI 3TOTO OCHOBHBIE YCIYTH, KOTOpBIe O0053aHO MPEIOCTABIATH
rocylapcTBO, BKJIIoYas oOpa3zoBaHWe, 3ApaBOOXpaHeHHUE U HWHPPACTPYKTYpYy, HE
JIOJKHBI CTABUTHCS B 3aBUCHUMOCTH OT COIVIACHS Ha OCYIIECTBICHHE JOOBIBAIOIINX
npoekTtoB. Kpome Toro, rocymapctBa W KOMIIAHHUU JOJDKHBI TPEIOCTEPEdh
TOCYIapCTBEHHBIX CIYXXalllUX M areHTOB KOMIIAHWUW TPOTHB COBEPIICHUS AaKTOB
MaHUITYJISIUN U 3aITyTUBAHUS TI0 OTHOIIIEHHUH K JIUJepaM KOPEHHBIX HApOJIOB.

25. Hakosern, rocygapcTBaM He CJIEIYeT HAacTaWBaTh WJW TO3BOJISITh KOMITAHUSM
HacTauBaThb Ha TOM, 9TOOBI KOPCHHBIC Hapoabl IMpOBOJAUIIH KOHCYJIbTallun
OTHOCHUTCIIBHO MIpEaiaracMbIX 2106I)IBaIOIlH/IX MIPOCKTOB, IO OTHOIICHHUIO K KOTOPBIM
OHHU TIPSMO BBIPA3WJIM CBOE Hecoryiacue. Temepb CyliecTBYeT sSICHOE TTOHUMaHue TOTo,
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CwMm. OcHOBHBIE IMPUHOUIIBI TPUMEHCHUS CUJIBI U OTHECTPEJIBHOTO OPYXUA
JIOJDKHOCTHBIMH JIMLIAMH T10 NOJepKaHuIo npasomnopsiaka (1990 rox).
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YTO TOCyZapcTBa O00sf3aHBIl  KOHCYJIBTHPOBAaThCS € KOPEHHBIMH  HapoaaMu
OTHOCHTCJIIBHO pemeHHﬁ, 3aTparvBarominux ¢HUX MWHTEPECHI, BKJIOYasd PpCHICHUA,
Kacaromuecs: A0OBIBAIONIUX TPOEKTOB. B COOTBETCTBHM C 3TUM 0053aTElbCTBOM
rocyaapcTBa JOJDKHBI OOECHEYHTh KOPEHHBIM HapojaMm 3((EeKTHBHbIE NPOLEIYyPHI
KOHCYJbTallui, COOTBETCTBYIOIIME MEXKIYHAPOIHBIM CTaHAApTaM, U B pa3yMHOU Mepe
MOOMIPSATh KOPEHHBIE HAPOABI K YYAaCTHIO B 3THUX Mporenaypax (cM. MyHKTH 58—71
Hmwke). OnpHako, mo MHeHumio CrHenwaabHOrO JOKJIaa4YMKa, KOTJa TocCyaapcTBa
npujararOT TakKue yCUJIUsd 1Mo NpOBEACHHUIO KOHCyJ’[BTaLU/If/i OTHOCHUTCJIBHO IPOCKTOB, a
COOTBETCTBYIOIIHE KOpPEHHBIE HApOAbl B CBOIO OuYepeIb OJHO3HAYHO BBICTYMAIOT
OpOTHUB Mpeiara€MbIX MPOCKTOB W OTKA3bIBAIOTCA YYaCTBOBATb B KOHCYJIbTAIMAX,
KaK 3TO MPOHUCXOAMJIO B psife CTpaH, C TOCYZapCTB CHHUMAaeTci OOS3aHHOCTH IO
MPOBEACHUIO KOHCyJ'IBTaLIPIﬁ. B Takunx clIydasaX HHU rocygapcrBamM, HU KOMIIaHUAM HET
HeO6XOJII/IMOCTI/I HacTanBaThb Ha MPOBCIACHUU KOHCyJ’[LTaHHﬁ, U UM HE CIECAYET DTOTO
JA€JaThb, XOTd IMPHU 3TOM OHH JOJIP)KHBI ITOHUMATh, YTO B JIaHHOf/i CUTyallul KOPCHHBIC
Haponbl SICHO 3asBUJIM O CBOEM HecomTacHu. Torga BO3HHMKaeT BOIPOC: KakHe
MIOCTIEJICTBUSL HECOTNIacue KOPEHHOIO HapoAa HMEeT /IS PEeIICHHH, KacaloluXcs
OCYIIECTBJICHUSI TPOSKTA?

IIpyuHUIUI ¢CBOOOAHOTO, IPEABAPUTETHHOI0 U OCOZHAHHOTO
corjiacus

26. Belpa)keHHe KOPCHHBIMH HapoOJaMH HECOIIachus Ha  OCYLICCTBIICHHE
NOOBIBAOIIMX MPOCKTOB HE TOJIBKO SIBISCTCS OCYIISCTBICHHEM HX IpaBa Ha
BBIpQ)KCHHE MHEHHI, HO M BIIe4eT 3a co00il ompenensronue MOCIeICTBHI B CBETe
NPHHLHKIA CBOOOIHOrO, MPENBapUTEIBHOTO M OCO3HAHHOIO COINACHs, KOTOPBIH
chopmynupoBan B psane nonoxenud [exnapanuu Opranuzanun OObeTUHCHHBIX
Hanwuit o mpaBax KOpEeHHBIX HAapOAOB M KOTOPHIH MOJydaeT Bce Oonbliee MpU3HAHUE
Ha TIpaKkTuke'’.

Oo01ee npaBuJio: TpedyeTcs corjiacue Ha OCylIeCTBJIEHHE MPOEKTOB MO 100bIye
NPUPOAHBIX HCKONMAEMBIX HA TEPPUTOPHUAX KOPEHHBIX HAPOIOB

27. I[GKJ'IapaHI/ISI u Ppas3JInYHbIC Apyrue ABTOPUTCTHBIC MCKAYHApPOIHBIC
HCTOYHHUKH "> Hapsaay C MNPaKTUYCCKUMHU COO6pa)K€HI/IHMI/I 06YCJ'IOBJ'II/IBa}OT O6IIII/IC
nmpaBujia, B COOTBCTCTBUHU C KOTOPbIMHU ,HO6I>IBa}OIIIa${ JACATCIBbHOCTE HEC JOJIDKHA
OCYHICCTBIISITbCA Ha TEPPUTOPUAX KOPCHHBIX HapoAOB 0e3 wux CBO6OZ[HOFO,
OpeaABAapUTCIBHOTO W OCO3HAHHOI'0 COIJIaCHsl. TeppI/ITOpI/II/I KOPCHHBIX HapoAaOB
BKJIIOUAIOT B Ce0s 3C€MJIM, Ha KOTOPLIC IrOCyAapCTBO MPCAOCTAaBUJIO UM B TOH WM MHOU

10

CrenuanbHBIN JOKIAIUUK YK€ YIS 3HAUNTEIbHOE BHIMAaHIE H3yICHHIO
XapaxkTepa 3TOT0 MPHUHIIUIA U €T0 CBA3HU C 0053aHHOCTHIO FOCYIapCTB KOHCYIBTUPOBATHCS C
KOPEHHBIMU HapOJaMU OTHOCHUTENbHO peIIeHUH, 3aTparuBaroIuX X HHTEepecH (CM.,
Hanpumep, A/HRC/12/34, nynkrtst 36—57, u A/HRC/21/47, nyukrer 47—53 u 62-71).

Cwm., HarlpuMep, Jexnapanuro Oprannzanun O6seanHenHsIx Hanuii o mpasax
KOpPEHHBIX HapoJ0B, cTaThs 32, MyHKT 2; MexaMepuKaHCKUN CyJl 110 IMpaBaM 4yesioBeKa,
Capamara npomuse Cypunama, pemieaue ot 28 Hos6ps 2007 rona, myHkTs 129—137
(TonkoBaHUWE AMEPHUKAHCKOI KOHBEHIIMHU O MpaBax 4esoBeka); KomureT mo nmpasam yeaoBeka,
coobmenue Ne 1457/2006, IToma npomus Ilepy, CoobpakeHus, npunsateie 27 mapta 2009
rojia, myHKThl 7.5 u 7.7 (TonkoBaHue MeXIYHApOIHOTO MaKTa O FPaXJAaHCKUX U
MTOJINTHYECKUX MpaBax); KoMHUTeT o TUKBUAAIINH PacOBOH AUCKPUMHUHAIINN, 00mIast
pexomenmanust Ne 23 (1997 rox) o KOpeHHBIX Hapoaax (TOIKOBaHHE MeXIyHapOIHOM
KOHBEHIINU O JIMKBHAAUN BceX (popm pacoBoit suckpumuHanun); KomureT mo
9KOHOMHYECKHM, COLIMANIBHBIM U KynbTypHbIM npaBam, E/C.12/1/Add.74, nyukT 12
(TosnKOoBaHHE MEXIyHapOIHOro NakTa 06 SKOHOMUYECKUX, COLMANBHBIX U KyJIbTYPHBIX
IpaBax).
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¢dbopMe mpaBo COOCTBEHHOCTH HWJM KOTOPbIE OHO 3a HHMH 3aKpENuiio, 3eMIIH,
KOTOPBIMU OHHM TPaJUIMOHHO BIAACIOT HJIM KOTOPHIMU OHHM OO0JIaJal0T Ha OCHOBE
00BIYHOTO TpaBa (¢ o¢pUIMATBHO O(GOPMIEHHBIM MPAaBOM COOCTBEHHOCTH WM 6e3
TaKOBOTO), WJIM APYTHE TEPPUTOPHUM, KOTOpble HMEIOT IJs HUX KYyITYpHOE WIIHU
peNUrHo3HOE 3HAYeHUE WIM Ha KOTOPBIX OHM paclojiaraloT JOCTYIOM K pecypcam,
HEOOXOIUMBIM I UX (U3UYECKOrO ONaromoiydus WIH COONIONEHHS KyJIbTYPHBIX
Tpanunuii. Corliacue KOPEHHBIX HAPOJOB MOXET Takke TpeOOoBaThCs B cilydae, Koraa
JoOBIBatoIIas AESITEIbHOCTh KAKUM-INO0 MHBIM 00pa3oM 3aTparuBaeT MX MHTEPECHI,
B 3aBUCHMMOCTH OT XapaKTepa 3TOM ACATCIBbHOCTHU U €€ NMOTCHIMAJIbHBIX HOCJ’IG}ICTBHIZ
JUTSL OCYIIECTBICHHS HUX MpaB. Bo Bcex ciiydasix mpeajiaraeMbIX MPOEKTOB IO JA00bIYe
MMOJIE3HBIX MCKOITa€MBbIX, KOTOPBIC MOTYT 3aTPOHYTb MHTEPECHI KOPCHHBIX HApOJ0B, C
HUMH JOJDKHBI IPOBOAUTHCA KOHCYJIbTAllUU U CICAYCT I1O KpaﬁHeﬁ MEPE NONBITATHCA
3apYYUTHCS UX COTJIACHEM, €CJIH Ja)xe OHO CTPOTro He Tpebyercs .

28.  YcTaHOBIIEHHOE B JJaHHOM ciydae oOIee MpaBMIO MPOHUCTEKAeT U3 XapakTepa
CBOOOIHOrO, IPEIBAPUTEIBHOTO U  OCO3HAHHOTO COIJlacus Kak TapaHTHH
MEXAYHApOJHO TNPHU3HAHHBIX MpPaB KOPEHHBIX HAapOJOB, HHTEPECHl KOTOPHIX, Kak
MpaBWjIO, 3aTparuBaeT J0ObIBalONIasi JACSITENbHOCTh, OCYIIECTBIsSeMas Ha WUX
tepputopusix. Kak CrneumanbHblii AokiIaguuk o0OwsicHsan panee (A/HRC/21/47,
MyHKTH 47—53), IpUHIUIIBI KOHCYIBTAIlMN M COIVIACHS UTPAIOT BMECTE BAXKHYIO POJIb
JUIS OCYIIECTBJIICHHUS MPaB Ha ydyacTHE M CaMOOIpeJeJIeHHE M BBICTYMAIOT TapaHTOM
BCEX JTHUX IpaB KOPEHHBIX HAPOJOB, KOTOPhIE MOTYT OBITh 3aTPOHYTHI BHEIIHUMH
cyObeKTaMHu, BKJIIOYasi IpaBa, KOTOPbIe KOPEHHBIE HAPOJbl UMEIOT B COOTBETCTBHUH C
HallHOHAJIBHBIM  3aKOHOJATEIbCTBOM WJIM MEXIYHApOAHBIMH JOTOBOpPaMH, TIOJ
KOTOPBIMH OHHU TMOANHCANINCh, WJIH T[paBa, IpH3HABaeMble W TapaHTHpPyeMbIE
aBTOPUTETHBIMU MEXIYHAapOJHBIMH HCTOYHHMKAMH, TakuMu Kak Jlexnapamms
Opranmsanuun OObeguHEeHHBIX Haruii o mpaBax KOPEHHBIX HApOJIOB M pPa3jIUnyHbIC
IIUPOKO paTHu(UINPOBAHHBIE MHOTOCTOPOHHHE JIOTOBOPHI. B nmomonHeHne k mpaBam
Ha ydacTHE€ U CaMOOIIpEeECICHHE 3TH MpaBa BKIIOYAIOT B ce0sl IpaBa Ha UMYILECTBO,
KyIbTYpYy, PEIWTHI0O ¥ HEAUCKPUMHMHAIIMIO B acCIEeKTE I[IOJIH30BAHUS 3E€MJISIMU,
TEPPUTOPHUSIMHU U MPUPOJHBIMH PECYPCaMU, BKIIIOUAs CBSILICHHBIE MECTA U MPEIMETHI;
IpaBa Ha 370pOBbe U (U3MUECKOE OJIarOCOCTOSHUE B aCHEKTe NpaBa Ha YHCTYIO U
3I0POBYI0 OKPY’KaIOIIyI0 Cpely; U TIpaBO KOPEHHBIX HapoJ0B, CBS3aHHOE C
omnpeieeHueM U JIOCTI)KEHHEM CBOUX MEPBOOUEPEIHBIX 3a/1ad B OONACTH Pa3BUTHI,
BKJIIOUasi OCBOEHHE NpHUpOIHBIX pecypcoB (cm. A/HRC/21/47, nynkr 50, u
YHOOMSIHYTBIE HCTOYHUKH). Jlerko 3aMeTuTh, YTO BBHUJY HMHBA3MBHOIO Xapakrepa
MPOMBIIIIJIEHHOW MOOBIYM MPHUPOAHBIX PECYpPCOB MU3MEHEHHE DTHUX IPaB HEM3MEHHO
3arparuBaeTcs TEM WM HWHBIM 00pa3oMm, Korja JoObIBalolas JeSTelbHOCTh
MIPOUCXOAUT Ha TEPPUTOPUIX KOPEHHBIX HAPOJOB, T.€. KOTJA IIPOUCXOIUT HaPYIICHHUE
oOmero npasuiia O TOM, YTO IS OCYLIECTBIEHUS IOOBIBaIOIIEH NE€ATEIbHOCTH Ha
TEPPUTOPHUAX KOPEHHBIX HAPOJOB TpeOyeTCs coriacue 3TUX KOPEHHBIX HApOIOB.

29. OTo ofImee mNOpaBWIO TMOAKPEIIAETCS TPAKTUUYSCKUMU COOOpPaKCHUSIMU.
CTaHOBUTCI BCE 6onee OYCBHUAHBIM, 4YTO B CJdydYadaX, Korga IMpeaiaracMbic
JlO6BIBaIOH_U/Ie IMPOCKTbI MOTYT 3aTPOHYTH MHTCPECHI KOPCHHBLIX HApPOJO0B HJIN HUMECTH
MOCTEACTBUSA M1 WX TEPPUTOPHI, T0OpOCOBECTHas MpakTUKa TpelyeT, YTOOBI
rocyaapcTBa HJIn KOMIIaHWUH, MMpOJABUTAIOIITNEC 3THU IPOCKTHI, JOOCTHUTIN
JOTOBOPEHHOCTH C COOTBETCTBYIOIIUM KOPEHHBIM HApOJAOM WU 3apydUuIUCh €TI0
cornacueM. Takoe cornacue WK Takas JOTOBOPEHHOCTh 00eCreunBaeT HEeOOX0IUMYIO
"couManbHYI0  JIMIEH3WI0" WM 3aKiIafplBaeT  OCHOBY  JUISI  HOPMAaJbHBIX
B3aMMOOTHOIIICHUH OoncpaTopoB )106I>IB3.}OH_II/IX IMPOEKTOB C TEMH, KTO 6y)1eT CaMbIM
HEIMOCPEACTBEHHBIM 00pa3oM 3aTpPOHYT HX OCYUIECTBICHHEM, MpHUIaBas TaKUM
00pazoM 3TUM MPOEKTaM HEOOXOAUMYIO CTaOUIBHOCTD.
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Cwm. [exnapanuto, ctatbst 19; Koupennus Ne 169 MOT, crarbst 6, myHKT 2.
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30. Ecau orka3 B cOIIaCUU MOXET 3a0JIOKHPOBATh OCYIIECTBICHUE HOOBIBAIOLINX
MPOEKTOB, MPOJBUTAEMBIX KOMIAHUSMH WM TOCYAapCTBaMHU, TO TMPENOCTaBJICHUE
TaKOTO COTJIACHs OTKPBIBAET MyTh AJIA peaju3allii TaKuX MpoeKToB. OTHAKO CllenyeT
MOMYEPKHYTh, YTO H3bSIBICHUE COTNIACUS HE SBISCTCS CBOOOIHBIM MEXaHHU3MOM
neruTuManuu. [IpuHIUMN CBOOOIHOrO, MPEABAPUTENBHOTO U OCO3HAHHOTO COTJIACHS,
POXISHHBIN B paMKaxX MpaBO3allUTHONH (PYHKIIMH, HE paccMaTpUBaeT COTIacue JIMIIb
KaKk MPOCTOE MOITBEPKICHHE IIPEAONPEISICHHOTO peHIeHUs MM KaK CpeACTBO
JIerajJu3aliy CIeNIKU, CTaBsIlel B HEOIaronpusaTHOE MOJI0KEHUE KOPEHHBIE HApOIHI,
HMHTEpeCcHl KOTOPHIX OHAa 3arparuBaeT. Korjga coryacue mpemgoCTaBISE€TCS HE TOJBKO
CBOOOHO ¥ OCO3HAHHO, HO M Ha CIIPAaBEJINBBIX YCIOBUIX, 00€CIEUHBAIOMINX 3AITUTY
MpaB KOPEHHBIX HAPOIOB, OHO BBIMOJIHAET CBOIO MPABO3AIUTHYIO (YHKIIHIO.

Y3kue PaMKH J0NIyCTUMBIX HMCKJIIOYEeHHU U3 00111ero nmpaBuJja

31. OO6mee TpeboBaHHE, Kacalleecs COMIacHs KOPEHHBIX HAapoJOB Ha
JIOOBIBAIOIIYIO JEATEIbHOCTh, OCYIIECTBISIEMYIO Ha UX TEPPUTOPHUAX, MOXKET
JIOTIyCKaTh HEKOTOPhIE MCKIIIOUCHHUS, KOTOpbIE, OJHAKO, HE IOJDKHBI BBIXOAUTH 3a
YCTAaHOBJICHHBIC JJII HUX y3KHE paMKH. Bo-mepBhIX, corjlacue Ha OCYIIECTBICHHE
JOOBIBAIOIIEH JIEITEIbHOCTH Ha TEPPUTOPHSX KOPEHHBIX HapoJOB He TpeOyercs B
Cly4asix, KOrJja MOXET OBbITh yOeIUTENbHO J0Ka3aHO, YTO 3Ta JESTEIbHOCTbh HE
OKa)XeT 3HAYMTEJIbHOTO BIIMSIHMS Ha OCYIICCTBICHHE KOPEHHBIMH HAapOJaMH CBOMX
OCHOBHBIX TMpaB B OTHOIIGHWH 3€MEIb M PECYpPCOB, HaxOSIIMXCS Ha HX
TEPPUTOPUAX'>, YTO, BEPOSTHO, MPEACTABIseT COOOW B OCHOBHOM TEOPETHYECKYIO
BO3MOXKHOCTh BBUJly MHBA3MBHOT'O XapakTepa JA0OBIBAIOIICH JESITEIbHOCTH, 0COOCHHO
KOT/Ia KOpPEHHBbIE Hapojbl IMPOXKUBAIOT B HEMOCPEICTBEHHOW OJM30CTH OT paiioHa
OCyLIECTBIIEHUS 3TOH JesarenbHocTH. Corjnacue, BEpOATHEE BCEro, MOXET He
noTpe6oBaThCs, KOTAa MOXET OBITh YCTaHOBJICHO, YTO JOOBIBAIOINAs JESITEIbHOCTD
HaJIOXKUT JIMIIb TaKWe OTPAaHWYEHUS HAa OCYIICCTBICHHE OCHOBHBIX IMpaB KOPEHHBIX
HapoJIOB, KOTOpBIC JOMYCTUMBI, €CIIi OHHM HE BBIXOJST 3a OINpEACNICHHbIE Y3KHE
pPaMKH, YCTaHOBJICHHBIC MEK/yHAPOIHBIM IPABOM B 00JIACTH IPaB YEJIOBEKA.

32. CornacHO JOKTpUHE MEXKIYHApOIHOrO IMpaBa B OOJACTH MpaB UYEJIOBEKa W B
COOTBETCTBUHM C SICHBIMH TIOJIOKCHUSIMHU MEXIyHApOAHBIX JOTOBOPOB IO IMpaBam
YeoBeKa TocyapcTBa MOTYT HajaraTh OTpaHHYEHUs] Ha OCYIIECTBICHHE HEKOTOPHIX
IpaB 4YeJIOBEKa, TAKUX KaK IMPaBO Ha COOCTBEHHOCTh, CBOOONA pelnuruu U cBoboma
BhIpakeHUs: MHeHUH. OnHako, 4ToOBl OBITh OOOCHOBAaHHBIMH, OTH OTPAHUYCHUS
JNOJKHBI ~ COOTBETCTBOBATh  OMPEACICHHBIM  KPUTEPHUAM  HEOOXOAMMOCTH U
COPa3MEpPHOCTH C TOYKH 3PCHHUST 000CHOBAHHOW OOIIECTBEHHOM IIE/IH, ONMPEACICHHON
C yd4eToM OOmHuX paMOK yBaXXeHUsI MpaB 4dYeidoBeka. B myHkre 2 crarbu 46
Hexnapamun Opraamzanmuun O6benuHeHHBIX Hamuii o mpaBax KOPEHHBIX HapoIOB
omnpeaesicHbl MapaMeTpPhl JONYCTUMBIX OTPAHMYCHHN MPU3HAHHBIX B HEH MpaB mpu
COOJIIO/ICHNH CIIETYIOIMET0 MUHUMAIBHOTO CTaHAapTa:

"Ha ocymecTBieHne TIpaB, H3JIO0KEHHBIX B Hacrosmed Jleknapanuu,
pacnpoCTpaHsAOTCAd TOJbKO TaKHE€ OTPaHUYCHUA, KOTOPBIC OIMPCACIAIOTCA
3aKOHOM U B COOTBETCTBUHU C MCKIAYHAPOIHBIMH O6$[33.TCJ'H)CTBaMI/I B O6J'laCTI/I
npas YeloBeKa. Jlro6sbie TaKue OrpaHUYCHUS SIBIISIFOTCSI
HECAUCKPUMHUHAIUOHHBIMU U CTPOTO HGO6XOJII/IMLIMI/I HUCKIIIOUUTCIIBHO B IICIAX
obecrieyeHrs] JODKHOTO MPU3HAHUA M YBa)XXCHHUS INpaB M CBOOON IPYTUX U
YVIOBICTBOPCHHS CHOPaBEIJIMBBIX W Haumbojiee HACYIIHBIX TpeOOBaHMUIMA
JIEeMOKpaTu4IecKoro odmiecTna".

12

CwMm. [loma, myHKT 7.6 (KOHCYABTALMS U coriiacue, Tpelyromuecs ais "Mep,
KOTOPBIE B 3HAUUTEIBHOI Mepe MOAPHIBAIOT UIH HAPYIIAIOT BaXHYIO C KyJIbTYPHOH TOUKH
3pEHHsI IKOHOMHYECKYIO JesITeIbHOCTh MEHBIIMHCTBA MIIU KOPEHHOM OOIIMHBI").
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33. CruenyeT HamOMHHUTB, YTO COIJIACHE HIPAaeT pPOJb TapaHTa OCYIIECTBICHHS
OCHOBHBIX IpaB KOPEHHBIX HapoioB. Korma kopeHHbIE HapoAbl CBOOOAHO aOT
cornacMe Ha  OCYIIECTBIICGHHE  JOOBIBAIONIUX  TMPOEKTOB  HAa  YCJIOBHSX,
00ecreunBapIUX 3alUTY UX IPaB, MOXKHO IPEIIOJIOKHTh, YTO JOMYyCKaeTcs Jdoe
OrpaHHWYeHHE Ha OCYIIECTBIICHHUE 3TUX IIPaB U YTO NpaBa He Hapymatores ‘. C npyroi
CTOPOHBI, KOTJa KOpPEHHbIE HapoAbl HE AT COIVlachsl Ha OCYIIECTBIICHUE
JIO6I)IBaIOH_U/IX IPOCKTOB Ha UX TEPPUTOPUAX, TAKOC NPEAITOTOKECHNC HCIIPUMCHUMO,
M, JUIsl TOTO 4YTOOBI MPOEKT OBbLI pean30BaH, roCylapCTBO 00s3aHO J0Ka3aTh, YTO
OT'paHUYCHHA ITPaB HE NPOUCXOAUT HUJIX YTO B MPOTUBHOM CJIyda€ TaKOC OIrpaHUYCHUC
ABIISIETCS 000CHOBAHHBIM.

34. Jlng toro 4yToOBI OTpaHMYEHHE OBIIO OOOCHOBAHHBIM, BO-TIEPBBIX, NPABO, O
KOTOPOM HJIET pedb, MOOJDKHO SBIATHCA OOBEKTOM OTpPaHHUYEHUS CO CTOPOHBI
rocyaapcTsa, U, BO-BTOPBIX, KaK yka3aHo B Jlekiapanuu, orpaHU4eHHE JOJDKHO OBITh
HEOOXOIMMBIM M COPa3MEpPHBIM IO OTHOIICHHIO K 000CHOBAHHOM €M TOCYIapCTBa,
MOTHBHPOBAHHON  HEOOXOAMMOCTHIO  COONIONEHMS TIpaB  dYelOBeKa  JIPYTHUX.
MexaMepUKaHCKUN Cy[ MO IpaBaM dYeJoBeKa yKaszas, YTO, XOTS HMYIIECTBEHHBIC
HMHTEpECHl KOPEHHBIX HAPOIOB, CBSI3aHHBIE C 3eMJISIMH M peCypcaMi, M 3allUIIaloTCs
AMEpHUKaHCKOW KOHBEHIIMEH O IpaBax 4YeJIOBEKa, OHH SBIAIOTCA OOBEKTOM
OTpaHMYEHUH CO CTOPOHBI TOCYAAapCTBa, HO TOJNBKO TEX OTPAaHMYCHHI, KOTOpHIE
YIIOBIIETBOPSAIOT KPUTEPHUSM HEOOXOIWMOCTH M COPa3MEPHOCTH IO OTHOWICHHIO K
obocHoBaHHOI nenu'’.

35.  CoemumanbHBIH [OKJIAJUWK OTMEYAaeT, YTO B pAAE CIydaeB ToCyaapcTBa
MPUTA3AJIN Ha MPaBO IKCHPONPHUANNU HHTEPECOB KOPEHHBIX HAapOIOB, CBA3AHHBIX C
3eMJIell WIM TMOBEPXHOCTHBIMH pecypcaMu, ISl TOro, YToObl MMETh WM pa3peliaTh
JOCTyIl K HeApaM, B OTHOHIEHHHM KOTOPBIX TOCYAapCTBO MPETEHAYET Ha IpaBo
COOCTBEHHOCTH. ITockoneky SKCIPONPUAITUS SABJISICTCSA OTpaHUYCHUEM
HMYIIECTBEHHBIX IpaB KOPEHHBIX HApOJOB, JaXXe €CIH IPEeIoCTaBIACTCS
CIlpaBeJiuBasi KOMIICHCAIMs, B TaKHUX CIy4asx IOJUIC)KUT BBISICHEHHUIO KITIOYEBOI
BOIIPOC O TOM, COOTBETCTBYET JIM OTpaHMUYCHHE 000CHOBAaHHON OOIIECTBEHHON IENH.
CrieuuanbHbIi JOKIAIYUK MPEAYIPEKAACT, UTO Takass 00OCHOBaHHAas OOIeCTBEHHAs
LIeTb HE SBISIETCS YacCThIO MPOCTHIX KOMMEPUYECKUX HHTEPECOB WIIN IIeJeii MOTydeHHUs
JIOXOJIOB M, HECOMHEHHO, OTCYTCTBYET B CiIydasX, KOTJa JOXOIbI OT JoOBIBaromiei
JIeITEIFHOCTH CBSA3aHBI IVIAaBHBIM 00pa30oM ¢ MOJydYeHHEM JTHYHON BITOABI. Criemyer
HallOMHHUTB, YTO B COOTBETCTBHUM C PAa3IUYHBIMU HCTOYHHUKAMU MEXIyHapOIHOTO
IpaBa KOpPEHHBIE HapoAbl O0JIafalOT MpaBaMH COOCTBEHHOCTH, KYJNBTYPHBIMH U
MIPOYMMH IIPaBaMU B OTHOIIEHUU CBOUX TPAIUIIMOHHBIX TEPPUTOPHUH, JaKe €CIU ITH
rpaBa HE MOAKPCIUISIOTCS HOTapHajIbHBIM aKTOM HIIHM KaKOW-mn0o apyroit dhopmoit
odpunmanbHoro mnpusHaHusa'’. OrpaHUYeHHsT BCEX OSTHUX MNpaB KOPEHHBIX HApOIOB
JIOJDKHBI KaK MHUHHMYM MOAKPEIUIATECS OOOCHOBAaHHOM OOIIECTBEHHOW IEIbI0 B
pamMKax TIpaB 4elloBeKa, KaKk M B Ccllydae OTpaHWYeHUN TmpaB, OQHUIHAIBHO
MIPU3HABAEMBIX TOCYAapPCTBOM.

36. Maxe eciau sl OTpaHUYCHHS UMYIISCTBEHHBIX FUIM MHBIX MPaB B OTHOIICHUH
TeppPUTOPHUIl KOPEHHBIX HAPOJAOB MOXKHO YCTaHOBUTH OOOCHOBAHHYIO OOIIECTBEHHYIO
L[e7Ib, TAKOE OTPAHUYCHUE TOJDKHO OBITh HEOOXOJUMBIM M COPa3MEpPHBIM 3TOU IIEINH.
Ot10 TpeboBaHHME, KaK MPaBMUJIO, TPYAHO BBINOJHUTH HPEANPHUATHAM HOOBIBAIOIINX
oTpacieil, OCYIIECTBIISIIONIUM CBOIO JESITCIBHOCTh Ha TEPPUTOPUIX KOPEHHBIX

GE.13-15251

CwMm. Capamaxa (npumedanue 13 Beime), DyHKTH 127—134.

Tam xe, myHkT 127.

CwMm., HarpuMep, MexxaMepuKaHCKUH Cy[ 1o MpaBaM 4enoBeka, Kopenrnas
obowuna Casxoamaxca npomus Ilapaeseas, pemenue ot 29 mapra 2006 roga, myHKT 128
(TpaAMIIMOHHOE BlIaJileHUE CBOSH 3eMIIeil KOpEHHBIM HapOJOM PaBHOLICHHO MOJIHOMY IpPaBy
COOCTBEHHOCTH, MPEJOCTABIEHHOMY T'OCY1apCTBOM).
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HaponoB 0e3 ux cornacus. IIpm ompeneneHuH HEOOXOAMMOCTH M COPa3MEPHOCTH
CIeAyeT NOHKHBIM O0pa3oM YYHTHIBaTh 3HA4YCHHE, KOTOPOE HMMEET IS BBDKHBAHUS
KOPEHHBIX HapoJ0B KPYyr IIpaB, KOTOpHIE MOTYT OBITH 3aTPOHYTH B pe3yibTaTe
ocyuiecTBiieHns mnpoekra. CieayeT TakKe YYUTHIBATh TO OOCTOSTEIBCTBO, YTO BO
MHOTHX CIy4yasx, JOaXe B HUX IOJABIISIONIEM OOJIBIIMHCTBE, KOPEHHBIE HapOJbI
MPONOJDKAIOT MPETEHJOBaTh Ha HCKOMAaeMble pPECypchl, HaxOoJflIMecss Ha UX
TEPPUTOPHUSIX, HCXOAS U3 CBOMX COOCTBEHHBIX 3aKOHOB M OOBIYaeB, HECMOTpS Ha
MpOTHUBOpeUaliee MM 3aKOHOAATENbCTBO TroCyAapcTBa. T (aKTOPbl SIBISIOTCA
BECOMBIM AapTryMEHTOM TIPOTUB YCTAaHOBJEHHUS COPa3MEPHOCTH OTPAHHUYCHUH,
HaJlaraeéMbIX TOCYJapCTBOM Ha IpaBa, M YKPEIUIIIOT oOIee MpaBuio, Kacaroleecs
W3BSBICHUS KOPEHHBIMH HapoJaMU COTJIACHS Ha OCYIIECTBIEGHHE J0OBIBaroIIeit
JIeITENHbHOCTH Ha UX TEPPUTOPHUSIX.

Ot1cyrcTrBHE corsiacusi Ha 100bIYY NPUPOAHBIX PeCypCcoOB
HA TEPPUTOPHUAX KOPEHHBIX HAPOJA0B

37. HesaBucuMo OT TOro, SIBISIETCS JIM COIJIACHE KOPEHHBIX HApOJOB CTPOTUM
TpeboBaHMEM B  OTACIBHBIX  CIydasX, TOCYZapcTBO  00sf3aHO  IPOBECTH
JI0OpOCOBECTHBIE KOHCYJIBTALNN C KOPEHHBIMH HapoaaMH Mo BOIpOcaM J00bIBaroIIeH
JIeATETbHOCTH, KOTOpas MOXKET 3aTPOHYTh WX HHTEPECHl, W NPHUIIOKUTH YCHIIHS K
JIOCTHKCHHUIO JOTOBOPEHHOCTH WJIM TOJYYCHHIO COTJIacHs, KaK TOro TpeOyloT
Hexmapanuss Opranuzanun OO0benuHeHHBIX Haruii o mpaBax KOpPEHHBIX HapoIoB
(crarest 19 m myHkT 2 crarbu 32), KouBenmus Ne 169 MOT (myHKT 2 cTaThu 6) u
MIpOYHe UCTOYHUKH.

38. Korma rocymapcTBO  OMIpenensieT, 4YTO  JAOMYCTUMO MNPUCTYINHTh K
OCYIIIECTBIICHNIO JOOBIBAIOIIETO IPOEKTa, KOTOPHIH 3aTparuBaeT HHTEPECH KOPEHHBIX
HapojoB, 0e3 MX comacus, W pelaeT MOCTYNHTh TAaKUM 00pa3oMm, Ha HEM JICXKHT
00513aHHOCTh 00ECIEUYNTh yBa)XKCHHE M 3allUTy IIpaB KOPEHHBIX HApONIOB, a TaKKe
BBITIOJIHEHNE APYTHX NMPUMEHHUMBIX TapaHTHI, B YaCTHOCTH Mep, HAIpPaBJICHHBIX Ha
CBEIEHHE K MUHHUMYMY OTPaHMUYEHHS NPaB WIM €ro KOMIEHCAIUI0 MyTEM OIEHKHU
BO3/ACICTBYS, MNPUHATHUS MEP MO CMITYEHUIO MOCIEACTBUNA, KOMIEHCAUUU U
COBMECTHOTO  MOJIb30BaHMS  Onaramu. locymapcTBam — cieqyer — mpujararb
JIOOpOCOBECTHBIE YCHIIUS UIsl TIPOBEICHUSI KOHCYNBTAllMH C KOPEHHBIMH HapoiamH,
pa3pabOTKH ¥  JOCTM)KCHHS JIOTOBOPEHHOCTEH OTHOCHTENBHO OTHX Mep B
COOTBETCTBMM C WX 00meid 0043aHHOCTBIO MO IPOBEACHHUIO KOHCYJIBTAIHH.
DQPEeKTUBHOCTh ATHUX MEp M MPOBEICHHBIX IO HUM KOHCYJNbTAMH Takxe Oyner
CITYXUTh (PaKTOpaMH IIPH pacdeTe cOpa3MEepHOCTH JII0O0T0 OTPAaHUYCHUS MPaB.

39. Jlioboe mpHHMMaeMoe ToCyJapCTBOM pEUICHHE O TOM, YTOOBI NMPUCTYNHTH K
OCYIIECTBIICHNIO JOOBIBAIONIETO MPOEKTA MM Pa3peliuTh €ro OCyIIecTBIeHHE 0e3
cornnacusi KOpEHHBIX HapOIOB, HHTEPECHl KOTOPHIX 3TOT MPOEKT 3aTPAaruBaeT, JOHKHO
MOJIIe)KAaTh PACCMOTPEHHIO OecnpucTpacTHBIM cyneOHbIM opraHoM. CyneOHBIH
HaJ30p JOJDKEH TapaHTHpPOBaThb COOTBETCTBHE JEHCTBYIONIUM MEXIYHapOTHBIM
CTaHJapTaM, KacalomMMCS IpaB KOPEHHBIX HApOAOB, M 00ECHEYHTHh HE3aBHCHMOE
OTpeeIeHIe TOTO, BHIITOIHMIIO JIM TOCYAapCTBO CBOIO O0S3aHHOCTH IO 000CHOBaHUIO
JOOBIX OTpPAaHWYCHUH TIPaB.

40. Co cBocid CTOPOHBI KOMIIAHWH, HECYHIMEC HC3aBHUCUMYIO OTBCTCTBCHHOCTBH 3a
COGJ’IIOﬂeHI/IG npas YCJIOBCKa, JOJIXKHBI MNpUMCHSATH OPpUHIHAIT ,Z[OJI)KHOﬁ
OCMOTPUTCIIBHOCTH, MPCKAC YCM IMPHUCTYyNATb K OICpalusiM I10 }IO6I)I‘1€ ITOJIC3HBIX
HCKOIMaCMbIX WJIM IIPUHUMATH Ha cebs oOs3aTeNnbCTBA 110 HMX MNpOBEACHUIO oe3
OpeaABApPUTCIIBHOTO COTJIaCHs COOTBETCTBYIOIIUX KOPCHHBIX HApOJOB, a TaKXe
OCYHICCTBUTD C06CTBCHHyIO HC3aBUCUMYIO OLCHKY TOrO, 6y,£[yT Jn 9THU oOIcpaluu,
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MPOBOJIUMBIE B YCIOBUAX OTCYTCTBHUSI COTIIACHsI KOPEHHBIX HapOJ0B, COOTBETCTBOBATH
MEXIyHapOAHBIM CTaHIApTaM M MPHU KakuX ycJIoBusX. Ecnu omepanuwm mo J0o0brde
MOJIE3HBIX MCKOIMAaeMbIX HE OyIyT COOTBETCTBOBATh MEXKIYHAPOIHBIM CTaHIapTaM,
OHHU HE JOJDKHBI OCYIIECTBIATHCS, HE3aBUCUMO OT HAJIMYHS pa3pellieHus rocy1apcTBa
Ha UX MPOBEJICHUE.

YciaoBus mosayyeHusi M NOAAEPKAHUS COIVIACUA KOPEHHBIX
HAPOJ0B HA J00bLIBAIOIIYIO 1€ITEJIbHOCTh, IPOBOAUMYIO0
rocy1apcTBOM WJIU NPeANPUATUAMH TPETbUX CTOPOH

41. Kak ormeuanocrs B Haugaie HaCcToAmero aokjaana, B OOJBIINHCTBE CJliydacB
ACATCIBbHOCTHU HpeHHpI/IHTI/Iﬁ FOpHOZ[O6LIBaIOHIeI71 OPOMBIINIJICHHOCTH Ha WJIN BONIH3U
TCPPUTOPHUU  KOPCHHBLIX HAPOJOB, KOTOPLIC ObLIN JOBCACHBI O CBCIACHHUIA
CHGHI/IaJ'II)HOFO JOKJIaaA4YrKa, COOTBCTCTBYIOIIUC KOPCHHBIC HAPOJAbl BbICTYIIAJIN
OpOTHUB OCYHICCTBJICHUA ,HOGI:IBa}OHIeFO OPpOCKTAa B CBA3U C €0 OTPHULATCIbHBIM WU
OpCANOJOKUTCIBHO OTPpUIATCIbHBIM BOB,HCI\/‘ICTBI/ICM U OTCYTCTBUCM aACKBATHBIX
KOHCYJ'H)TaHI/Iﬁ nin corjiacus. O,HHaKO CHEHI/IaJ'II)HOMy AOKJIAAYUKY CTaJI0O UBBCCTHO O
HCECKOJIBKUX JPYrux cCiiydasaX, KOorJa KOPCHHBbIC HAPOJAbI 3aKJIIOYUIN JOTOBOPCHHOCTHU
C rocyaapctBaMm HUJIM KOMMCPUYCCKUMU MPCANPUATUAMU TPETbHUX CTOPOH IO )1061;1%:
pPeCypCoOB Ha HX TCPPUTOPUAX. OHGHK& KaK IIO3UTUBHOI'O, TaK MW HCTAaTHUBHOI'O
OPAaKTUYICCKOr'0 OmbITa, CBA3AHHOI'O C DTHMH ClIydasdsMHU COHNPOTUBJIICHUA U COIIaACHUSA
KOPCHHBIX HapoAOB, € YYCTOM COOTBCTCTBYIOIIUX MCEKIAYHAPOAHBIX CTaHAAapTOB
CHOCO6CTBy€T IIOHHUMAaHHIO YCJIOBI/Iﬁ JAOCTUIKCHUA U TOAACPIKAHUA HOFOBOpCHHOCTeﬁ
C KOpCHHBIMH HapOoJaMH O MPOBCACHUU HOGBIBaIOIIIGﬁ ACATCIBHOCTH, HpO,HBPIFaeMOﬁ
rocyaiapCTBOM HWJIWM KOMMCPUCCKHUMU NPECANPUATUAMU TPETbUX CTOPOH, T.C. JId
NOJYy4YCHUA CBOGOHHOFO, npeABAPUTCIIBHOIO W OCO3HAHHOTO COIIaCHud KOPCHHBIX
HapoAO0B Ha CHIPABCAJIMBBIX YCIIOBUAX.

42. B mnae Il nacrosmero gokiaga CrneuuaibHBIM AOKJIAIYUK YKa3blBal, 4TO,
eCli JACSATENBHOCTh IO JTOOBIYE MCKOMAEeMBIX JOJKHA MPOBOAUTHCS HA TEPPUTOPHUIX
KOPEHHBIX  HAapOIOB, OCYIICCTBIATH €€  HEOOXOIMMMO  TOI  KOHTPOJEM
COOTBETCTBYIOIIIUX KOPEHHBIX HApOJOB B paMKaX WX COOCTBEHHBIX WHHIIMATHB W
MPEANPHUATHA B OTIMYHE OT MPeoOIaaroIel MOASTH JOOBIYN TPUPOJHEIX PECYPCOB,
WHUIITUPYEMOW WHOCTPAHHBIMH MOHOIIOIHSMH U MPOBOAUMON IOJ WX KOHTPOJIEM.
Omunako B 0003puMOM OymyIieM B MHpE, B KOTOPOM MBI JXKHBEeM, (DMHAHCOBBIC W
TEXHHYCCKHE BO3MOXXHOCTH JUIS JOOBIYM TPHUPOTHBEIX pecypcoB OyayT B
3HAYHUTEIBHON Mepe COCPEAOTOUYCHBI B pyKaX HEKOPCHHEIX HAPOJOB, U MOJUTHYCCKHUC
cuibl  OyAyT TMPONOJDKATh PACIIUPATH BO3MOXKHOCTH CYIISCTBYIOMICH CHCTEMBI
CyOBEKTOB MOOBIBAIONIUX OTpacici. B 3Tol peambHOCTH HEOOXOAMMO OMPEICIHUTH,
€CIIH 3TO BO3MOXKHO, YCIOBHUS JOOBIYM IOJE3HBIX HCKOMAEMBIX Ha TEPPUTOPHIX
KOPEHHBIX HApOIIOB, OCYMIECTBISAEMOW TOCYIapCTBAaMH WM KOMMEPUYECKUMHU
MPEANPUATHIMU TPETHUX CTOPOH TPH IMOJTHOM COOTIOACHUU MPaB KOPCHHBIX HAPOIOB.

43. B HHXKECICAYoneM O6cy)K,Z[€HI/II/I, KOTOpPbIM HE€ HCYUCPIIBIBAIOTCS  BCC
OTHOCAMIIUECA K JACITy 06CTO$IT€J'II>CTB3, OIPEACTAIOTCA KIIIOUYCBBIC YCIOBHA, KOTOPHBIC
MOTYT 3aJIO)KUTb OCHOBY JJIs pa3pa60TKI/I U ToAACpIKAaHUA HOFOBOpGHHOCTeﬁ C
KOPpCHHBIMU HapoJdaMHu. Ot yCiaoBHUA YKA3bIBAlOT Ha MOACIM MapTHEPCTBa C
KOPCHHBIMU HapoAaMHU, KOTOPBIC 00eCIeynBarmT CO6J'IIOI[6HI/I€ HX Mpas.
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A.

Co31aHue HOPpMATUBHO-NIPABOBOM 0a3bl rocy1apcTna,
o0ecneunBaUIeil COOTBETCTBYIOIIYIO 3aIHUTY NPaB
KOPEHHBIX HAPO/0B

44. Kak moguepkHBanoch BBIIIE, TOCYAapcTBa 00s3aHBl HE TOJBKO YBaXKaTh, HO H
3aluIaTh, MOOWPSAThH M OCYIIECTBIATH IpaBa YeEJIOBEKa, M 3TO 00sS3aTeIbCTBO
NpUMEHSETCS] B OTHOLIGHWHM INpaB KOPEHHBIX HaponoB (MyHKT 12). B koHTekcte
JIeTeIbHOCTH TPEIIPHUATHI TOPHOAOOBIBAIOIIECH MPOMBIIIIECHHOCTH 0053aTeIbCTBO
rocyjapcTBa IO 3allUTe MpaB 4YeJOBeKa 0013aTeabHO MpearnoiaraeT Co3/JAaHHe
HOPMaTHUBHO-IIPaBOBOW 0a3bl, B KOTOPOH ObI B MOJIHOM 00beMe MPHU3HABAJIMCH MpaBa
KOPEHHBIX HapoJOB Ha 3€MJIM U IPHUPOJHBIE PECcypchl, a TaKXKe Jpyrue Ipasa,
KOTOpBbIE MOTYT OBITh 3aTPOHYTBI B CBSI3W C IIPOBEJEHHUEM TOPHBIX padoT;
MIPEANNCHIBAJIOCH COONIIOJICHUE ITHUX IMPaB B paMKaxX KaK BCEX MPOLIECCOB MPHUHSTHUS
roCyAapcTBaMH COOTBETCTBYIOIIUX aJAMHHUCTPATUBHBIX PEIIEHUN, TaK U MOBEACHUS
JIOOBIBAIOIINX KOMITAHHH, U MPEAyCMaTpUBAIOCH MPUHATHE d(DPEKTUBHBIX CAaHKIIMHI U
MPEOCTaBICHNE CPEJCTB MPABOBOW 3alIUTHI B Cilydae HapyIIEHHUs 3THX HpaB JUOO
roOCyJapCTBEHHBIMH, JHOO KOpPIIOpaTHMBHBIMU cyObekTamMu. Takas HOpMaTHUBHO-
mpaBoBasi 0a3a JOJKHA OBITH 0Opa3oBaHa 3aKOHOJATENBHBIMUA HMJIM HOPMAaTHBHBIMU
aKTaMM, BKJIOYAIOMIMMH B ce0si MEXIYyHapOJIHO NpPH3HAHHBIE HOPMBI, Kacaroluecs
IpaB KOPEHHBIX HapoAOB KM oOecreyuBaromue UX MPUMEHEHUE Ha Pa3HBIX YPOBHIX
TOCYAapCTBEHHOIO YNPABIEHUS, PETYIUPYIOUIUX PEXKUMBI 3e€MIIEBIIaJICHUs, BEICHUS
TOPHBIX paboT, JOOBIYM U OCBOCHUS HE(PTH M raza u IPYrux NPUPOIHBIX PECYPCOB.

45.  Tlpm paccMOTpEeHHH COOTBETCTBYIOIIHMX rOCYIapCTBEHHBIX 3aKOHOB M MPaBUJI B
pasnuYHBIX cTpaHax mMupa CrenualbHBIA JOKJIaTIMK OOHAPYKUI, YTO CYIIECTBYIOT
Hed((hEeKTUBHBIE HOPMAaTHBHO-IIPaBOBBIE 0a3bl, B paMKax KOTOPBIX MpaBa KOPEHHBIX
HapoJI0OB BO MHOTHX OTHOIIGHHAX IIO-TIPEKHEMY HEJAOCTaTOYHO 3allHINeHbl, a
3a4acTyl0 OCTAIOTCS MOJTHOCTBIO JIMIICHHBIMU 3aIIMTHI MEPeja JIMIOM MpeanpusTui
ropHofoObIBatONIell NPOMBINUICHHOCTH. OIBIT IOKa3bIBa€T, YTO IPU TaKUX
HeJOoCTaTKkaXx HOPMAaTHBHO-IIPAaBOBOI 0a3bl MOOBIBAlONIME ONEPALMH, MPOBOJUMEIE
BOJIM3M MECT NPOXKMBAHUSI KOPEHHBIX HApOAOB, MOTYT MOCTaBHTh IOJ yIrpo3y WIH
HapylUIMTh WX IpaBa M CHOCOOCTBOBAaTH BO3HMKHOBEHHIO COLIMAIBHON Cpenbl, B
KOTOPOM MTOCTOSIHHO 3PEIOT KOH(DIMKTHI.

46. HpaKTI/I'-IeCKI/I BO BCEX CTpaHax, B KOTOPBLIX HNPOXUBAIOT KOPCHHBLIC HAPOIbI,
HeOGXOZ[I/IMO OpOBECTU 3aKOHOAAaTCIbHBIC u AIMUHHUCTPATUBHLBIC pe(l)OpMI;I,
HamnpaBJICHHBIC Ha HaJlCKalle€ ONpCACICHUEC U 3alllUTy HUX IpaB Ha 3CMJIM U
peCypceChl, BKJIIOYad IIpaBa Ha 3CMJIM, HE HaXOAAMMUECA B HUX HUCKIIOYUTCIbHOM
MOJIb30BaHUU HJIN BJIAACHWUHN, TAKUC KaK IMpaBa, CBA3AHHLIC C UX YKJIAAOM KXHU3HU WUIIN
paﬁOHaMH, UMCIOIIMMU JIs1 HUX KYJIBTYPHOC WU PCIUTHO3HOC 3HAYCHUC, KOTOPLIC
MOT'YT 0OKa3aTbCd 3aTPOHYTHI FOpHOZ[O6I:IBaIOHIeﬁ MNPOMBIINIJICHHOCTBIO. KpOMe TOro,
HeOGXOZ[I/IMO CO3J1aTb HOBBIC HUJIM YKPEHIUTHh UMCIOMIUECCA MCXaHU3MbI PCTYJINPOBAHUA
151 NpOBCACHUA KOHCYJ’ILTaL{I/Iﬁ C KOPCHHBIMU HapoJaMu OTHOCHUTCJIBHO
IlO6I)IBaIOHII/IX OpOCKTOB U [Jid obecIieueHnss UX COOTBETCTBUS MCKAYHApOJAHBIM
CTaHdapTaM, BKJIOYasA MNPUHIIUIL CBO60Z[H01"0, npeaABapUTCILHOIO W OCO3HAHHOTO
corjiacus.

PeryaupoBaHne 3KCTEPPUTOPHUAIBHOM JeSITEIbHOCTH KOMIIAHUM

47. CoeumaibHBIM MOKJIATIUK OTMETHJI, YTO BO MHOTHX CIlIydasx, Korjga ObLIO
YCTAHOBJICHO, YTO JOOBIBAIOIIHNE KOMITAHMH HECYT OTBETCTBEHHOCTH 3a HAPYIICHHS
NpaB KOPEHHBIX HApOJAOB WJIM, MO KpalHEW Mepe, MPUYACTHBI K HapyUICHUSIM TaKUX
MpaB, 3TH HAPYMICHUS MPOUCXOAAT B CTpPaHaX CO CIaObIMU HOPMATHUBHO-TIPABOBBIMH
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pexKnumamu, a HECyHiue OTBCTCTBCHHOCTH KOMIIaHHU N UMCIOT IIOCTOAHHOC
MecTonpeObIBaHUE B IPYyTHX, KaK MPaBUIIO, Topa3no Oojee pa3BUTHIX, cTpaHax. [axke
€ClIH TOCYyIapcTBO He 00s3aHO 10 MEXAYHapOoOHOMY IIpaBy peryiupoBaTh
OKCTCPPUTOPUAIBHYIO JACATCIBbHOCTD KOMH&HI/IFI, JOMUIIUIINPOBAHHBIX Ha nux
TEPPUTOPHUHU, C IECJIbIO BBIHYOAUTH HX CO6J'I}OJIaTB CTaHAapThl IIpaB 4YCJIIOBCKAa HIIN
moouIpATh CO6J’[}O}16HHB TaKuX CTaHAAPTOB, Y HUX HMMCIOTCA BCCKHEC IMOJUTHYCCKUE
OpUYWHBl OJis1  TOTO, YTOOBI mocTynarb TaKUM 06pa30M B COOTBCTCTBHU C
PyKOBOIIﬂH_U/IMI/I OpuHIOUIIaMU HpeJalHHHMaTeHBCKOﬁ JCATCIBbHOCTH B ACIICKTE IIpaB
yenoBeka'’. K 3TUM mnpuUYMHAM OTHOCSATCS, MOMHMO COXPAaHECHHS COOCTBEHHOM
penyranuu rocyaapcTs, OOBIYHBIN HpPaBCTBEHHO-3TUYECKUNI MMPUHIINII,
MpeaycMaTpUBAIOIIHI OCYIIIECTBIICHHUE TOCyAapCTBOM perflaMeHTUPYIOIINX
MOJHOMOYHH B OeIsAX MOOHIPCHUA IIpaB YCJIOBCKa U ocaa0neHus O6H_leCTBeHHBIX
BOJIHCHHM, KOTJIa 3TO BO3MOXKHO.

48. IlosToMy rocyaapcTBaM CIEAYET MPUHSATH JUIsI KOMIAHHWH, MOAMAAAIONINX IO/
HUX IOPUCAUKLUIO, PETYJISITUBHBIE MEpbl, HAIIPABJICHHbIC Ha HEJOMYIICHUE HapyIICHUH
NnpaB KOPEHHBIX HApOJOB 3a pyOekoM, 3a KOTOpbIE OTH KOMIIAHUU HECYT
OTBETCTBEHHOCTh  MJM  COyYaCTHHKAaMHM  KOTOpPbIX OHM  SIBISIIOTCA, U, B
COOTBETCTBYIOIHNX OOCTOSATENHCTBAX, MPUMEHEHNE HAKa3aHUs 3a TaKue HapyIICHHs U
ycTpaHeHue ux mnocienctBuil. CrenuaibHBI JOKIAJYNK OTMEYAeT, YTO HEKOTOPHIE
rocygapcTBa MpPUHSJIM B O3TOM OTHOILIEHHUHM JKCTEPPUTOpPUAJIbHBIE T1I0 OXBaTy
peryNsTUBHBIC MEphl I pelieHus MpoOJieM, Kacalolmuxcs IMpaB dYeloBeka B
OIpEAENIEHHBIX CUTYyalUsIX, HO C OrPAaHMUYEHHON NPUMEHUMOCTHIO K KOHKPETHBIM
mpob6eMaM KOPEHHBIX HapoaoB. PerynnpoBaHue 3KCTEPPUTOPHATIBHON AeATEIbHOCTH
KOMIIAaHUM AJIs CTUMYJMPOBAHUS HX COOTBETCTBHUS MEXJIYHApOJIHBIM CTaHAapTaM,
KacarmwolUMCsA IIpaB KOPEHHBIX HApOJIOB, IOMOXET CO34aTh TPAHCHALMOHAIbHYIO
KOPITIOPAaTUBHYIO KYJbTYPY YBaXKEHHS dTUX MpaB U OoJiee MUPOKHUE BO3MOKHOCTH ISt
YCTAHOBJICHUSI HOPMaJbHBIX B3aUMOOTHOIICHUH MEXY AOOBIBAIOIIUMH KOMITaAHUSIMHU
U KOPEHHBIMU HapOJaMu.

Y4yacTHe KOPeHHBIX HAPOJAOB U YBasKeHHe X NIPaB B Ipoluecce
CTPATErn4ecKoro rocy1apcTBeHHOro MJIAHUPOBAHUSA 100bIYM
U OCBOEHHSI NPUPOAHBIX PeCYypCcoB

49. OOBIYHO TOCYyHapCTBa paccMaTpuBarOT HedTh, Ta3 W JPyTHE IMOJIC3HBIC
HCKOMaeMBbIC KaK CTpPaTerH4eCKUe pPecypchbl, U, COOTBETCTBECHHO, pETYIHPYS
JNEeSATCIbHOCTh TMPEANPUATHH, MHOTHE €3 HHX 3aHUMAIOTCS JOJTOCPOYHBIM U
KpPaTKOCPOYHBIM  IJIAHUPOBAHMEM OCBOCHHUS  pPECYypCOB, BKJIIOYas  PECYpPCHI,
HaxoJAIIUECsT Ha TEPPUTOPHUAX KOPCHHBIX HApPOJOB WM BOMM3M HUX. Takoe
CTpaTernyeckoe TOCYJapCTBEHHOE IIJIAaHMPOBAHHE OKAa3bIBa€T BO3JCHCTBHE Ha
Ompe/iciCHUE 3aKOHOB, (POPMHUPYET MEphl PErYJIUPOBAHUS U OMPEACISICT CTPaTCrUu
JOOBIYM TPUPOMHBIX pecypcoB. OHO TakKe 3aKJIaIbIBACT OCHOBY [IJIs MPHUHSTHS
pelIeHHH, Kacalomuxcs pa3paboTKH M OCYLIECTBICHHS MPOEKTOB IO J00bIYE
MPUPOJHBIX HCKoTaeMbIx. O0nanas mogoOHBIME XapaKTEPUCTUKAMH, CTPATETHICCKOC
IJIAHUPOBAHUE OCBOCHHS PECYpPCOB MOXET OKa3blBaTh CCIUM HE MPsSMOE, TO
JIOCTAaTOYHO 3aMETHOE BO3JICHCTBYUC HA KOPCHHBIC HAPOABI M OCYIIECTBICHUS UX TPaB.
CrnenuanbHbIi  JOKJIAAYMK OOCCIOKOCH TEM, 4YTO B MpoIecce H3YyUCHHS
MHOTOYHUCIICHHBIX CJIy4aeB rOCyIapCTBCHHOTO IUIAHUPOBAHUS OCBOCHUS MPUPOTHBIX
pecypcoB OH OOHApPYX UJI HE TaK MHOTO JTOCTOWHBIX BHUMAHHUS IPUMEPOB BOBJICUCHUS
KOPEHHBIX HApPOJOB B MPOIECC NIAHUPOBAHUS U YUYCTa UX KOHKPETHBIX MPAaB.
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50. Bwmecrto storo CrnemuanbHBIA TOKJIATIUK OOHAPYXKUJ B OCHOBHOM MOJENH
TOCYAapCTBEHHOTO IUIAHUPOBAHUS TOOBIYM MPUPOIHBIX PECYPCOB, KOTOPBIE MOTYT TaK
WM WHaYe IPUBECTH B JCICTBHE peIIeHus, HaHOCAMHE ymepOd CcrmocoOHOCTH
KOPEHHBIX HapOJOB YCTaHABIMBATh COOCTBEHHBIC NMPHUOPUTETHI B 00JIACTH OCBOCHHSA
WX 3€eMellb U TeppUTOpHil. B HEKOTOpBHIX pexuMax IUIAHHUPOBAHUS MPUMEHSIOTCS
KOHKYPCHBIE TOPTM WM JPYTHe CXEeMbl BBIJAUd pa3pelieHUi, KOTOpbIC MO3BOJSIOT
pacmpenensaTh JUIEH3UH Ha Pa3BelKy PEeCypCcOB WM OCYLISCTBIEHUE IPYTHX BUIOB
JIOOBIBatOIIEH AEATEIBHOCTH 10 MPOBEACHUS KOHCYIBTAlMN ¢ KOPEHHBIMH HAapOJaMHu,
HMHTEpEeCHl KOTOPHIX 3Ta JEATENbHOCTh 3aTparuBaer. Kpome Toro, rocymapcTBeHHOE
IJIAaHWUPOBaHUE OOBIYHO YKPEIUISeT CYIIECTBYIOUIYIO NMPOMBIIIJICHHYIO MPaKTHKY, HE
CIIOCOOCTBYSl Pa3BUTHIO IIpeAjiaraéMbIX B HACTOSIIEM JOKJaJe ajlbTepPHATUBHBIX
Mojesiel, B paMKax KOTOPbIX KOPEHHBIE HapOAbl MOIJIM Obl MMETh BO3MOXKHOCTH
OCYIIECTBIIATH OoJiee CTPOTUil KOHTPOIb 3a JAESITeIbHOCTHIO IO JOOBIUE pECypcoB Ha
CBOUX TEPPUTOPUSIX.

51. Mozaenu rocyaapCTBEHHOTO TUIAHUPOBAHHUSI, HTHOPUPYIOIIHE KOPESHHBIC HAPOIbI
n ux npaBa, HeO6XO}]I/IMO OTMCHHTBh, C TEM lITO6I:.I KOpeHHBIe HapO}IBI MOIIN
y4acTBOBaTh B  Ipolleccax  CTPATErHYSCKOro  IUTAHUPOBAHUS Ha  OCHOBE
COOTBETCTBYIOIIIUX MEXaHU3MOB IMPEACTABUTEILCTBA, KaK 3TO OBLIO CHEJIaHO, IO
KpaliHe! Mepe 10 HEKOTOPOM CTEIEHHU, PSAJIOM T'OCYAApCTB WM UX aAMUHUCTPaTUBHO-
TEPPUTOPUAIBHBIMUA  €IUHUIIAMHM. YYacTHE KOPEHHBIX HApoJOB B Ipolecce
CTpaTernyecKoro IIaHUPOBaHUs JOOBIYM NMPUPOIHBIX PECYpPCOB, HECOMHEHHO, Oyner
CIIOCOOCTBOBATh CO3JMaHUIO 0o0Jiee IMHUPOKUX BO3ZMOXKHOCTEH [ JOCTHXKCHUS
JIOFOBOpeHHOCTef/’I C KOpeHHBIMI/I HapO}IaMI/I OTHOCHUTCIIBHO OCyH_leCTBJ'IeHI/Iﬂ
KOHKPETHBIX IIPOEKTOB.

IIposiByieHue TOOBLIBAIOIIUMY KOMIIAHUSIMHU J10JIXKHOM
OCMOTPHUTEJbHOCTH B LEJISAX YBAXKEHU S NIPaB
KOPEHHBIX HAPO/0B

52.  XoTs rocynapcTBa HECyT MOJIHYIO OTBETCTBEHHOCTH 32 00eCIeueHne YBaKEHUS
IIpaB 4YeIOBEKa, BKJIIOYas IMpaBa KOPEHHBIX HApOAOB, CETOAHS pAN MEXaHU3MOB
pEeryJIIMpOBaHUS W CaMOpPETryJIHpOBaHUsl c(epbl KOPIOPATUBHONW OTBETCTBEHHOCTH
OoTpaxkaeT IIMPOKO pPAacCHpOCTPAHEHHOE TIPEACTaBICHHE O POJH, KOTOPYIO
KOMMepYeCKHUe NMPEANpUSITHS MOTYT UTpaTh KaK B HAPYIICHUH, TAK U OCYIIECTBICHUHI
IpaB 4YeloBeKa B pa3iau4HbIX cuTyanuax. CooTBeTcTBEHHO B PyxoBomsamux
NpUHLIMIAX TPEANPUHUMATEIbCKON IEeSITEIBHOCTH B acleKTe MpaB yeJoBeKa yKa3aHo,
YTO KOMMEPYECKHE TMPEANPUATHS HECYT OTBETCTBEHHOCTh 3a 00OecHeueHHe
COOMIONIEHNsT MEXAYHapoJHO NPHU3HAHHBIX IIpaB YeJNOBEKa, IPUYEM HECYT ee
HE3aBUCUMO OT o00s3aHHOCTEH rocyaapcTBa. Kak mosicHmin panee CrenuanbHBIN
noknanuuk (A/HRC/21/47, nyukrtel 55—56), sTa o00sf3aHHOCTH YyBa)kaThb IpaBa
YeJloBeKa pAaclpOCTpaHseTCs M Ha COONIIOJeHuE MEXAYHapOIHBIX CTaHJIapTOB,
KacalwIUXCid MpaB KOPEHHBIX HApOJOB, B YaCTHOCTH IIpaB, MW3JIOXKEHHBIX B
Hexnapanuu Opranuzanun O0bequHeHHBIX Hanuit o nmpaBax KOpEHHBIX HapoJoOB; B
HE MEHBIIEH CTeNeHU OHTa OOM3aHHOCTh OTHOCUTCS W K COOJIIOACHHUIO APYTHX
MEXAYHapOIHBIX CTaHJIaPTOB B 00JIACTH MPaB YEJIOBEKa.

53. C yueroM HE3aBUCHMOW OTBETCTBEHHOCTH KOMMEPUECKUX NPEANPUITHUH,
BKJIIOUas JOOBIBAlONIME KOMITAHWH, 332 yBa)KCHME IpaB YeJIOBEKa MM HE CIIEIyeT
HUCXOIWUTh W3 TOTO, YTO COOJIIOJEHUE TOCYIapCTBEHHBIX 3aKOHOB pPaBHOIICHHO
COOJIIOIGHUIO MEXAYHapOIHBIX CTaHJIApPTOB, CBSI3aHHBIX C TIpaBaMH KOPEHHBIX
HaponoB. HanpoTus, KOMIOAaHUU JTOJDKHBI NPOSIBIATH JOKHYI0 OCMOTPUTEIBHOCTS, C
TeM 4ToObl MX NEHCTBHsI HE HapyllaJd U HE CIIOCOOCTBOBAJIM HApYIICHUIO IIPaB
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KOPCHHBIX HapOAOB, IIYTEM BbIABJICHUA W OLCHKH 1100010 (baKTI/I'-IeCKOFO HIIn
IIOTCHIIHUAJIBHO HC6_HaFOl'[pI/I${THOFO BOSHeﬁCTBHH Ha TIpaBa Y€JIOBCKa KaKoro-inoo
poECKTa 1o }1065]‘[6 ITOJIC3HBIX HCKOIIaCMBbIX.

54. Taxkass gobkHAs OCMOTPUTENBHOCTH IMOJpa3syMeBaeT TIIATEIHHOE BBISIBICHUE
Ha CaMbIX paHHUX CTAAUAX TJAHUPOBAHHS MOOBIBAIONIETO MPOEKTAa KOHKPETHBIX
TCPYI KOPEHHOTO HACEJICHHUS, WHTEPEChl KOTOPBIX MOTYT OBITH 3aTPOHYTHI ITUM
MPOEKTOM, WX TIpaB B pailoHEe W BOKPYr paliOHAa OCYIIECTBJICHUS MPOEKTa |
MOTEHIIUATLHOTO BO3JEHCTBUS Ha OTH TpaBa. DTy JOJDKHYIO OCMOTPHTEIBHOCTH
cleAyeT MpOSBIATH 3apaHee, T.6. Ha CaMBIX paHHUX »dTamax MCCIeJOBaHUS
OCYIIECTBUMOCTH TIPOEKTa, 0 MpOBEACHUS Oojiee MOTHONH OIEHKH BO3ACHCTBUSA
mpoekra Ha 0ojiee MO3MHHMX CTAAMAX €0 IJIAHUPOBAHUS HIIM TPHHATHS PEIICHHS
OTHOCHUTEINIPHO €ro ocymecTBieHus. Kpome Toro, moObIBarone KOMIAHUU JOJKHBI
MPOSBISTh JOMKHYIO OCMOTPHUTEIBHOCTh, C TE€M 4YTOOBI H30ekaTh MpUOOpEeTeHUs
COMHUTEIbHBIX aKTHUBOB, TaKMX KaK paHee MOJYyYEHHBIC IPYTUMU KOMMEPUYECKUMH
NPENNPUSTHIME pa3pelieHus Ha pa3BeIKy WM TO0ObIYy peCcypcOB B HapylICHHE paB
KOPEHHBIX HApOJIOB.

55.  JlomxkHas OCMOTPHUTEIBLHOCTH MPEIAIOIaraeT Takke 00CCIeYCHUE TOro, YTOOBI
KOMIIaHMS He cITocoOCTBOBAJIAa OTKAa3y TOCYIapCTBa BHIMIONHITH CBOM MEXIyHapOIHEBIE
00s13aTeNbCcTBA 110 OTHOMICHNIO K KOPEHHBIM HapoJaM WM HE M3BJIEKajla BBITOJBI U3
Takoro orkasza. Tak, Hampumep, A0ObIBAalOIIME KOMIAHWU JOJIKHBI H30erarhb
MIOJIYYCHHS pa3pelIeHU WJIM KOHIIECCHH OT TOCYyAapcCTB, €CIU, KaK OBUIO 3asBICHO
BhIme (MyHKT 40), He ObUTH BBIIIOJIHEHBI TPeOOBaHUSA B OTHOILICHUH IPEABAPUTEIBHBIX
KOHCYJbTallui U COIIaCHsl.

56. IlocnemoBaTenbHOCTH u 3(ppekTUBHOCTH HPOSIBICHHUS JIOJIKHOM
OCMOTPUTENBHOCTH M YBaXKCHHS IIpaB KOPEHHBIX HApOAOB TpPeOYIOT MPUHITHUSA
KOMIIaHUSIMHU O(QUIMATBHON MOJUTHKHU, HAIIPABICHHOW Ha MOCTIIKCHHE 3TOU 1enu. B
JOKYMEHTE, ONIPECACIAIONECM TAKYIO IMOJIUTUKY KOMHaHHﬁ, JOJI2DKHO 6BITB YKa3zaHoO, KakK
KOMIIaHUSI HAMEpeHa NPOBOAUTD ATy MOJUTUKY Ha BCEX YPOBHSX HPUHATHS PELICHHUI,
a TaKX€ TO, KaK OHa 6y}1€T OpoABIATE JOJIKHYIO OCMOTPHUTCIIBHOCTD U ﬂeﬁCTBOBaTB
Ha ONEpPaTMBHOM YPOBHE, C TeM YTOObI M30eXKaTh HapyLIEHWH WU COy4YacTHsl B
HapyLIeHUsX TpaB 4YelOBEKa KOPEHHBIX HApoaoB”’. DTa MOJUTHKA JOJDKHA TaKXKe
npeANnrChIBaTb NPAKTUKY B3aPIMOIIeI>’ICTBH${ C KOpE€HHBIMH HapoJaMHu, OCHOBAHHYIO Ha
YBaAXXCHUU HX IIpaB.

57. CrnenuanbHBIl JOKJIATYUK OTMEYaeT, YTO PsAA JOOBIBAIONINX KOMIIAHUH,
nmoHuMasd TMPaKTUYCCKUC TMPECHUMYIICCTBA YBAXCHUA IIPaB KOPCHHBIX HApPOAOB U
MPOABJIICHUA CBSI3aHHOM C DTHUM JlOJ'l)KHOﬁ OCMOTPUTCIIBHOCTU, NPUHAIN ITOJIUTHKY,
COOTBETCTBYIOIIYIO 3THM MPEIIOKCHHUSAM, U YTO HEKOTOPhIC OTPACICBBIC aCCOLHAITN
CIIOCOOCTBYIOT TIPOBENCHUIO TaKOW TMOJUTHKH. XOTsA yKa3zaHHas TEHICHIUS B
BBIPa0OTKE IMOJUTHYECKOr0 Kypca KOPIOpalHil BHYIIAET ONTUMHU3M, OOJBIIMHCTBO
Kopropamuii  eme He o00ecmednBaoT HaWIekXamuM o0pa3oM  COOTBETCTBUS
MEXIyHapOJAHBIM CTaHAapTaM B o0JacTH mpaB KOPEHHBIX HapoaoB. Kpome ToTO,
HECMOTPA HAa TO, YTO KOMIIaHUU BCEC 60.HI>H_IC OCO3HAKT, YTO OHHU HEC TOJIBKO AOJI?’KHBI
YBaXXaTb IIpaBa KOPCHHBIX HaApOJA0OB, HO MOI'YT TaKX€ HU3BJICYb U3 OTOT'O BLITOAY,
CHCHHaHBHBIﬁ JOKJIAAYUK MO-IIPEKHEMY 06eCHOKOCH TEM, YTO MHOTHE KOpIopanuu
BCE €Ill€ OTPaHMYUBAIOTCS COONIOACHHEM HAIMOHAIBLHOTO 3aKOHOJATENhCTBA U HE B
COCTOSTHUM CaMOCTOSITENIBHO TIPOSIBIATh JOJDKHYIO OCMOTPHUTEIBHOCTh C IIEIBIO
YBa)XCHUS MpaB 4YeJOBEKa KOPEHHBIX HaponoB. HacrostenbHO HEOOXOIHMMO, YTOOBI
KOpropamnuu ObUTM B OOJNbIIEH CTENEHW OCBEIOMIIEHBI O TOJHUTHUKE W TPAKTHKE,
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O6CCHC‘II/IB3}OH_U/IX YBaAXXCHUEC IIpaB KOPCHHBIX HaApOI0B, U OBLIH MOJIHBI pPEeUIMMOCTHU
NPUHATH U OCYIICCTBIIATH TaKYIO ITOJIUTHUKY U ITPAKTHUKY.

IIpouenypsbl cipaBeIIUMBBIX H HALJIEKANUX KOHCYJIbTalM
U NePeroBopoB

58. B Jexnapanuu Opranmzanuu OObeAWHEHHBIX Harmuit o mpaBaX KOPEHHBIX
HapoZOB TOATBEpKJaeTcss oOIee TMpaBHIIO, Kacalolleecs COMIACHS KOPEHHBIX
HapoZI0OB Ha OCYIIECTBJICHHE IOOBIBAaIOIIEH NEATEIbHOCTH Ha MX TEPPHUTOPHUIX, H
MMOTYEPKUBAETCS, YTO M TOIYy4YeHHUs corjacusi "rocygapcTBa J100pOCOBECTHO
KOHCYIBTUPYIOTCA U COTPYAHHUYAIOT C COOTBETCTBYIOHIMMU KOPEHHBIMH HapOAaMU
Yyepe3 WX MpeACTaBUTEIbHbIE MHCTUTYTHI" (cTarhs 32, myHKT 2). Takum oOpa3om, B
Jexiapanuu ~ TOMYEpKUBAETCA,  YTO  JOOPOCOBECTHBIE  KOHCYNbTallUd |
COTPYAHUYECTBO SIBISAIOTCSA HEMPEMEHHBIM yCIOBUEM AOCTHXKEHUS JOTOBOPEHHOCTEN
C KOpPEHHBIMH HapolaMH OTHOCHTEIBHO AOOBIBalomiel aestenpHOcTH. Kak ykazaHo
BhIle (ITyHKT 25), KOpPEHHBIE HApOABl MOTYT HE COIIACUTHCS Ha IIPOBEJCHHUE
KOHCYJIBTAIlUA OTHOCHUTEIBHO NESTEIHLHOCTH MPEANPUITHI JOOBIBAIOIINX OTpacieil n
MOTYT PELINTh HE JaBaTh CBOErO COITIACUs Ha 3Ty AesTenbHOCTh. Ho, ecnu cornacue
Ha JOOBIBAIONIYIO NESATEIHLHOCTh WM COOTBETCTBYIONIYIO JIOTOBOPEHHOCTH OydeT
JIOCTUTHYTO, 3TO JAOJDKHO OBITH CHIEJaHO Ha OCHOBE HAJUICKAIINX U T0OPOCOBECTHBIX
KOHCYIBTallMil ¥ NEPEroBOPOB.

59. Hpouenypm KOHCYJ'IBT&III/If/'I IO MOBOAY HNpeajiaracMblX rOpHbBIX pa60T SABJIAKOTCA
KaHaJIaMH, 4Y€pe3 KOTOPbIC KOPCHHLIC HApOAbl MOI'YT BHOCHUTH aKTUBHBINA BKJIaa B
OpeABApUTCIIbHYIO OLICHKY BCCX BUAOB IMMOTCHIHUAIBHOTO BOBHeﬁCTBHH HpezmaraeMoﬁ
ACATCIBbHOCTH, B TOM 4YHCJIC IO BOIPOCY O TOM, B KakoOM CTCIICHU MOTyT OBITH
3aTPOHYThI HX MATCPHUAJIbHBIC IIpaBa W HWHTCPCCHI. KpOMe TOTO, MpoUCAYphbI
KOHCYJ'H)TaHI/If/'I HUMCIOT KIIIOUEBOC 3HAUCHHC IJI MOHCKA AJIbTCPHATUBHBIX peIHeHHﬁ,
HAHOCSIINX MCHBIIHN ymep6, Wi OonpeaAcsCHUs MEp O CMATYCHUIO HOCJ'IE,Z[CTBI/II\/'I.
KOHCyJ'IBTaIII/II/I TAaKXE MOOJDKHBI ABJIATBCA MCXaHHU3MaMH, C MTOMOIINBIO KOTOPBIX
KOPCHHBIC HApOAbI MOTYT JOCTHUIAThb HOFOBOpeHHOCTeﬁ, COOTBECTCTBYIOIIIUX UX
NPUOPUTCTHBIM 3aAad4aM W CTPATCTUAM B obnacTu pa3BuUTHUA, NOJYy4aTb OLIYTHMYIO
BbIT'OAY U, Ooiee TOro, COHCﬁCTBOBaTL OCYHICCTBJICHHUIO UX IIPaB YCJI0OBCKA.

60. Xotst CrenuanbHBIN TOKIATIUK pacCMaTpUBail 3JIEMEHTHI JO0OPOCOBECTHBIX
KOHCYNbTAalMii B TpeApIIymuXx nokiamax (cm., B wactHoctH, A/HRC/12/34,
yHKTH 46—49), oH X0TeNn OB MOMYEPKHYTh HECKOIBKO MOMEHTOB, KOTOPHIC CBSI3aHBI
¢ IpOoOJIEMHBIMU acMeKTaMH KOHCYJIbTAllMi U KOTOPBIC OH HAOII0a MPUMEHUTEIHEHO
K IPCATNPHUATUSM TOOBIBAIOIINX OTpACIICH.

IIpsiMble MeperoBopbI MeKAY 100BIBAIOIIMMHI KOMIIAHUSIMA M KOPEeHHBIMHA
HapoaaMu

61. CnenmnanpHBIH AOKJIATYUK OTMETHII, YTO BO MHOTHX CIIy4asX KOMIAHUU BEAYT
HIpsIMbIE TIEPErOBOPBI ¢ KOPEHHBIMH HApoJaMH IO BONPOCY O MPOBEAECHUU TOPHBIX
paboT, KOTOpBIE MOTYT 3aTpOHYTh HMX, W YTO TOCYJapcTBa, IO CyTH, JAEIETHPYIOT
KOMITaHHMSIM ~ BBITIOJIHEHHE CBOEH 0OS3aHHOCTHM MNPOBOAWTH KOHCYJIBTAlUH C
KOPEHHBIMU HapojaMH J0 BBIJAauW pa3pelieHus] Ha JOOBIBAIONIYIO AesTeNbHOCTh. Ha
OCHOBAaHUU CBOETO IpaBa Ha CaMOOIpEJEIEeHHE KOPEHHBbIE HApoJbl UMEIOT IpPaBO
Ha4MHATh MEPEroBOPHI HEMOCPEACTBEHHO C KOMIIAHHUSIMH, €CIH OHHU JKEJIAKT ITOTO.
[IpsiMble TEpeTOBOPHI MEXIy KOMITAHMSIMH M KOPEHHBIMH HapoJaMH MOTYT Ha Jeie
okazaTrbcst Hambosiee 3(Q(GEKTHUBHBIM W  JKEJATEIbHBIM  CIIOCOOOM  CO3JaHHUS
COTJIACOBAHHBIX MEXaHHM3MOB [UIsI JOOBIYM TPUPOJHBIX PECYpCOB B Ipenenax
TEpPUTOPHIl KOPEHHBIX HApOAOB, KOTOpHIE OBl B IOJHOW Mepe oOecrnednBaIn
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coOnmIofileHne TpaB KOPEHHBIX HApPOJOB W OTKPBIBAIM [Ji1 KOPEHHBIX HapOIOB
BO3MOXKHOCTH 1O NaJbHEHIIEH peaau3allii CBOMX MPHUOPHUTETHHIX 3a1ad B 00IacTH
pa3BuUTHUSL.

62. C yueToM OTBETCTBEHHOCTH KOMMEPUECKHX MPEINPUITHI 3a COOIIOACHNE TpaB
YeJoBeKa MPSMBIC IIEPETOBOPHI MEXAY KOMIAHHSMH W KOPEHHBIMH HapoIaMu
JIOJDKHBI  YAOBIETBOPITH (AKTUYECKH TeM JK€ MEXIyHapOAHBIM CTaHIapTaM,
OIPEACISIIONINM TOPAIOK MPOBEICHUS TOCYAapCTBAMU KOHCYJIBTAIMH C KOPEHHBIMHU
HapoJaMH, BKJIOUas, CpeAu IpPOYero, CTaHAApPThHI, KacalollHhecs CPOKOB, cOopa
nHdopMalnMK O BO3AEHCTBUM W MOTCHIIMAIBHBIX BBITOJaX M OOMEHa €0 M Yy4acTus
KOPEHHBIX HapoJoB. KpoMe Toro, XoTsi KOMIIaHUH JOJKHBI CaMH MPOSIBIATH TOJKHYIO
OCMOTPHUTEIBHOCTE A O0ECIEYeHHs] TaKOro COOTBETCTBHSA, TOCYIAapCTBO HECET
CIVMHOIUYHYI0O OTBETCTBEHHOCTh 3a JII000€ HECOOTBETCTBHE B IpoOIEeAypax
KOHCYNbTAlMi WM TEPEeroBOpPOB M IOITOMY JIOJDKHO HCIOJB30BaTh MeEpPHI,
MpeaHa3HauCHHBIC I KOHTPOJISI M OLIEHKH MPOIENyp U UX PE3ylbTaToB U 0COOCHHO
JUISL CMATYCHUS HEPaBEHCTBA BO3MO)KHOCTEH, MMEIOMMNXCSA Y KOMIIAHUN U Y KOPEHHBIX
HapoJIOB, C KOTOPBIMHU OHH BEIYT MEPErOBOPEI.

CMmsiryeHue HepaBeHCTBa BO3MOKHOCTeM

63. Korma rocymapCTBEHHBIE YUYPEKICHUS WIH KOMMEPUYECKHE TPEIMPUSITHS,
CMOCOOCTBYIOILUE YCICITHOMY IPOJIBH)KCHHIO TOOBIBAIOIINX MPOEKTOB, BCTYIAIOT B
MPOLIECC KOHCYJIbTAIMI WM TEPEroBOPOB C KOPEHHBIMH HAapoJaMu, TOYTH BCeraa
CyIIECTBYET 3HAUYMTEIbHOE HEPAaBEeHCTBO  BO3MOXHOCTEH  M3-32  OTPOMHBIX
HECOOTBETCTBUH MCXKAY HUMHU B TOM, YTO KaCa€TCd TCXHHUYCCKOTO H (bl/IHaHCOBOT‘O
MOTEHIMANa, MOCTyHa K HMHGOPMAIMU M IOJTHUTHYCCKOro BiausHusA. CrenuanbHbII
JIOKJIQJUMK C COXKAJICHHEM OTMEYaeT, YTO, KaK MPECTAaBIseTCs, B IIEJIOM roCyJapcTBa
HIn Cy6’beKTBI OTpacneﬁ CUCTEMATHYCCKN YIACIAIOT MajJl0 BHHUMaHUA PCUICHUIO
mpob6JeM HepaBeHCTBa BO3MOKHOCTEH. OH CUMTAeT, 4TO B KaueCTBE 00s3aTE€IbHOTO
yCiaoBUA JOCTHUKCHHA JOJTOBPEMEHHBIX W CIPaBCAJIMBBIX )IOFOBOpeHHOCTeﬁ C
KOPEHHBIMH HapoJaMH OTHOCHTEIBHO JOOBIUM pPECYypCcOB Ha HX TEPPUTOPHUAX
HEPaBEHCTBO BO3MOXKHOCTEH JOJKHO OBITH ONpPEAENICHO KaK OUYEBHAHBIN (akT, U s
€ro YCTpaHCHUA HCO6XO}1HMO OpeaANpUHATL HEJICHAIIPaBJICHHBIC HCﬁCTBHﬂ.

64. B 3Toii CBS3M 3alIMTa CO CTOPOHBI TOCYIAapCTBa UTPAET 0CO00 BAXKHYIO POJIb,
TOrJa KaK KOMITAaHUMW JOJKHBI IPOABIATH  OOJIKHYIO OCMOTPUTECIBHOCTE U
pa3pa60TaTL MOJIMTUKY W MPAaKTHUKY, HAIIPpaBJICHHBLIC Ha TO, 4YTOOBI OHM HE H3BJIEKAJIHU
HECHIPAaBCJINBLIC BBITOALI M3 TAKOTO HCPABCHCTBA BO3MOkHOCTEH. K NMpakKTUYCCKUM
MepaM [0 YCTPaHEHHI0 3TOr0 HEpPAaBEHCTBA MOTYT OTHOCHThCS, B YacCTHOCTH,
HUCIOJIB30BAHUE YCIYI' HE3aBUCUMBIX IOCPCAHHUKOB JJId TPOBEACHHUA KOHCyJ'[BTaLII/Iﬁ
HIJIIN IeperoBopos, CO31aHHUC MCXaHHU3MOB (I)I/IHaHCI/IpOBaHI/ISI, ITO3BOJIAOIINX
KOPCHHBIM HapoaaM IOJYYUTb OOCTYIl K HE3aBUCUMON TEXHUYECKOMU IIoOMOIIu H
KOHCYJBTallMsAM, M pa3paboTka cTaHAApPTH3UPOBAHHBIX IPOLEAYp, 00eCIeunBaIONINX
KOPCHHBIM HapoJdaM IIOTOK I/IH(bOpMaLII/II/I O pUCKax W NOTCHHUHAJIBHBIX BBIT'OJaX,
CBsI3aHHBIX C JlO6BIBaIOH_U/IMI/I IPpOCKTaMHU.

Coop undopmanumn u o0MeH ex0

65. B Hacrosimiee BpeMs CIOXHUIOCH o00IlIee TMOHMMaHHE TOro, YTO OICHKA
BO3HCﬁCTBHH Ha 5KOJOI'nio " npaBa YCJIOBCKA ABJISICTCA BaXHBIM l'lpe)IBapI/ITeJ'ILHBIM
YCIOBHUEM OCYIICCTBICHHS ACITEABHOCTH T00BIBAIONMX mpennpusTuii. KopeHnHsie
HapoJbpl JODKHBI MMETh IMOJIHBIH NOCTyn K WH(OpManuu, cOOpaHHOIl NMPHU OLEHKE
BO3JICI7ICTBI/I${, HpOBe}leHHOﬁ FOCy}IapCTBeHHBIMI/I yqpemneHm{MH 1501070 JlO6BIBaIOH_U/IMI/I
KOMIIaHHUSAMU, U OHHU OOJI’)KHBI HUMECTh BO3MOXHOCTH yqaCTBOBaTI) B OIICHKC
BO3JICUCTBUSI B XOJ€ KOHCYJIbTAIlMi WU KaKUM-JTHMOO WHBIM oOpa3oMm. 'ocymapcTBa
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JOJIDKHBI o6ecnethaTL O6'beKTI/IBHOCTI) OILICHKH BOSHeﬁCTBHH, nmoaBeprasa €€
HE3aBHUCUMOM dKCIIepTH3e Uinu TpeOysi, 9ToOBI OI[eHKa OCYIIECTBIIIACh O€3 KOHTPOJISI
CO CTOPOHBI KOMITaHHH, CIIOCOOCTBYIOIINX YCHEIIHOMY IPOABIKCHHUIO JTOOBIBAIOIINX
MMPOEKTOB.

66. KopeHHble Hapoabl Tak)Ke JOJDKHBI MMETh IMOJHBIA JAOCTYN K MHGOpPMAaLUU O
TEXHUYECKOW ¥ (UHAHCOBOW OCYIIECTBUMOCTH TMpEJIaraeMblX TIPOEKTOB U O
MOTCHIIMANBHBIX (UHAHCOBBIX BbIrojax. CrenuanbHbIi JOKIAA4YUK MOHMMAET, YTO
OOBIYHO KOMITAHMHM CYUTAIOT OOJBIIYIO YacTh JTOW HHQOpPMAIMK  CBOCH
COOCTBEHHOCTBIO M IIO3TOMY HE DJKEJIaloT €€ pacKpblBaTb. TeM He MeHee OH
pEeKOMEHyeT AenuThcsl MH(pOpMalueil, KoTopass MOXKET B HHBIX OOCTOATEIbCTBAaX
CUHMTAThCSI COOCTBEHHOCTBIO JIPYToro CyObeKTa, C COOTBETCTBYIOUIUMH KOPEHHBIMU
HapoJaMH, TaK Kak 3TO sIBJIseTCS HE0OXOIMMON MEpoil sl CMsIrYeHUsi HepaBeHCTBA
BO3MOXKHOCTEH M YKDEIUICHHUsI IOBEPHS CO CTOPOHBI KOPEHHBIX HAPOJIOB K MpOLEeccy
MEPErOBOPOB OTHOCHUTEIBHO MPOCKTOB, a TaKXe MPOJUKTOBAHO COOOPaKCHUSIMH
CIpaBeVIMBOCTH C YYE€TOM HCTOPHYECKHUX OTPHIATEIbHBIX SIBICHUW U CBs3EH
KOPEHHBIX HapoIOB C pallOHaMH OCYILIECTBJICHUS IPOEKTOB. Takoe COBMECTHOE
WCIIOJIb30BAaHUE  KOMMEpYECKOW  HMH(POpMAIMU  MOXET  OCYIIECTBISATHCS  Ha
KOH(pUACHIIMATHHOW OCHOBE.

Cpokn

67. B cOOTBETCTBHMH C MPUHIIUIIOM CBOOOIHOTO, TPEABAPUTEIBHOTO U OCO3HAHHOTO
corsacus NPOBEICHUE KOHCYIBTAIMA C KOPEHHBIMH HapoJaMH M H3BSBICHHE HMHU
coracHsi Ha OCYIIECTBICHUE NOOBIBAIOIIETrO MPOEKTa AOKHBI IPOUCXOAUTH 10 TOTO,
KaK TOCyJapCTBO pa3peliaeT, a KaKas-In00 KOMIIaHUS OCYILIECTBIISICT WU 00s3yeTcs
OCYIIECTBUTh [ESITCIBHOCTh, CBA3aHHYIO C pealiM3alMeil MpoekTa Ha TEPPUTOPHHU
KOPEHHOTO Hapoja, BKIIOYas paloHBI, HAXOASIINECS B HCKIIOYUTEIBHOM U
HEHCKIIOYUTEIBHOM IOJIB30BaHUH KOpEHHOTro Hapoaa. C mpakTHUeCKOi TOUKHU 3pECHUS
KOHCYJBTAllUM ¥ M3BSABICHHE COTJIACHS MOTYT IPOHMCXOAMTHh HA PA3IUYHBIX dTamax
MPOIBIKEHUS TOOBIBAIOIIETO MPOEKTa — OT PAa3BeAKH M JOOBIYM JO 3aBEPIICHUS
MIpOeKTa.

68. CrenunanbHBIA ITOKJIaIUNK OTMETHII, 4TOo BO MHOTHX clydasx
reoJIOrOpa3BeOYHbIC PabOTHI, IEIbI0 KOTOPBIX SBJIAETCS BO3MOXHAas J00bIYa
MPUPOJHBIX PECYPCOB HA TEPPUTOPHUIX KOPEHHBIX HAPOIOB, MPOBOMAATCS B yCIOBUSX,
KOT/Ia KOMIIAaHUM M TOCYAapCTBa CYUTAIOT, YTO KOHCYIbTAIlMM HEOOS3aTETbHBI IS
MPOBEJAEHUS TEOJOTrOPa3BEAOYHLIX pabOT U YTO HET HEOOXOAMMOCTH B TMOTYYECHHUH
corJIacus N0 BBIJIaYU JUIEH3WU Ha NOOBIYY pecypcoB. Takas mo3uiius, MO0 MHEHHUIO
CrieniuanbHOTO JOKJAMUUKa, TONMPOCTY HECOBMECTHMA C MPUHIIUIIOM CBOOOIHOTO,
MPENBAPUTEIHFHOTO U OCO3HAHHOTO COTJIACHS WJIU C YBOXXKEHUEM MpaB COOCTBEHHOCTH,
KyJIbTYPHBIX M JAPYTHX IIpaB KOPEHHBIX HAPOJIOB, YUYHTHIBas (PAKTHUYECCKOC WU
MOTEHIIUATLHOE BO3JeHCTBHE MOOBIBAIONICH MAEATENIHLHOCTH Ha 3THU mpaBa. OMBIT
MOKa3bIBa€T, YTO pa3BeAoYHbIe paboThl W TNpoYMe BHUABI JESATEIHHOCTH,
OCyIIeCTBIIsIeMble 0€3 TpeABAPUTEIbHBIX KOHCYAbTAIlMM WM COIJIACUS, YacTO
MOPOXIAIOT HEJIOBEPHE CO CTOPOHBI KOPEHHBIX HAPOAOB M 3aTPYAHSIOT JOCTHKEHUE
BCAKOW TOTOBOPEHHOCTH.

69. Kpome Toro, ecim TOBOPHUTh O CpPOKax, KOHCYJbTAllMM HE JOJHKHBI OBITH
CBsI3aHBbI BpeMeHHL’IMI/I OFp AHUYCHUAMU co CTOpOHbI Tro Cy[[apCTBa, KakK 3TO
MIPOMCXOAUT B HEKOTOPBIX pexuMax peryaupoBanus. s Toro 4ytoObl KOpEHHBIE
HapoIbl MOIJIA CBOOOJHO W OCO3HAHO 3aKJIOYaTh COMJIANICHHS OTHOCHUTEIBHO
JEeSITEIIbHOCTH, KOTOPasi MOXKET OKa3aTh ITyOOKOE BO3JICHCTBHE HA MX YKHU3Hb, OHU HE
JOJKHbI HUCIBITBIBATH CO CTOpOH])I ,leyl"I/IX y'—laCTHI/IKOB HepeFOBOpOB JaBJICHUA,
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BBI3BAHHOTO HeO6X0}II/IMOCTBIO YIOXKUTBCA B YCTAHOBJICHHBIC CPOKH; IHpPU IOTOM
JOJIXKHBI CO6J'[IO)1&TI)C${ NMPUBBIYHBIC UM NIPEACTABICHUA O TCUCHHUU BPEMEHHU.

Y4yacrtue KOPEHHBIX HAPOAO0B Yepe3 uX NpeacTaBuUTeJIbHbI€ HHCTUTYTbI

70.  OpHOil W3 ONpPEeNeNdIONIUX XapaKTePHUCTUK KOPEHHBIX HApOAOB SBISAETCS
HaJIU9YUEe y HUX COOCTBEHHBIX MPEJACTABUTENHHBIX MHCTUTYTOB U OPTaHOB MPHUHSTHUS
pelieHunii, 1 HeoOXOAMMO TOHUMATh, YTO M3-3a OTOH OCOOEHHOCTH KOHCYJIBTAIlMU C
KOPCHHBIMH HapoJlaMHd BeChMa OTJIMYAIOTCS OT KOHCYJbTAIlUH C IIHUPOKOM
OOIIECTBEHHOCTRIO  HJIM  OT  OOBIYHBIX  TOCYJApCTBEHHBIX  MPOIECCOB |
B3aMMOJEHUCTBHUSI C KOPHOPaTUBHBEIM cooOmiecTBoM. CrnenuanbHbIA  JOKJIaTIUK
OTMEUaeT cJiydyad, KOrja KOMIIAHWM M TOCyJapcTBa IpeHeOperaqu COOCTBEHHBIMHU
JUPEKTUBHBIMU CTPYKTYpaMH KOPEHHBIX HApOJOB, OIIMOOYHO THITASICh 3apydUTHCS
MAPOKOH OOmMHHONW moaaepxkoid. Korma pedp wuaeT 0 KOPEHHBIX Hapojaax,
MEXIyHapoaHble CTaHJAapThl TpeOyIoT B3aWMOJECUCTBUS C HUMH 4Yepe3 UuX
NpencTaBuTeNeil, Ha3HaYaeMbIX UMH CaMHUMH, C JOJDKHBIM yYETOM MX COOCTBEHHBIX
MPOIIECCOB MPUHATHS PEIISHUN. DTO SBISIETCS HAWUIYUIIUM CIIOCOOOM 00eCIeYuTh
MAPOKYI0 OONIMHHYIO MOANEepKKy. KopeHHBIM HapojaMm CclIeNyeT PEeKOMEHI0BaTh
o0ecneyuTh HaJJIeXKalUui TeHJAEpHBIM OanmaHC BHYTPU HX MPEICTABUTEIBHBIX U
JUPEKTUBHBIX ydpexaeHud. OaHako TakoW TEeHIEPHBIM OallaHC HE MOJDKEH OBITh
MPOJAVUKTOBAH WJIM HaBsi3aH KOPEHHBIM HapoJaM TOoCyAapCTBaMH WJIM KOMIIAHUSMHU,
KaK OH HE MOXET HaBSI3BIBAThCSl TOCYAapCTBAM WJIM KOMIAHHUSM CAMHUMH KOPEHHBIMH
HapOJaMH.

71. BmnomHe BO3MOXHO, YTO B HEKOTOPBIX OOCTOATENBCTBAX MOXET CYIIECTBOBATh
HEONPEAECIECHHOCTh OTHOCHUTEIBHO TOIO, C KaKUMHU IPEICTAaBUTEISIMU KOPEHHBIX
HapoJIOB BCTyNaTh B KOHCYJIBTAllMM, YYUTBIBasi MHOTOUHCIEHHBIC cepbl OOLIUH U
OpraHu3aliii KOPEHHBIX HApOJOB, KOTOPHIE MOTYT OBITH 3aTPOHYTHl KOHKPETHBIMHU
JOOBIBAIOIIMMH TMPOEKTaMU, M TO, YTO B HEKOTODPBIX CIydasx MpeICcTaBUTEIbHbBIC
HHCTUTYTHl KOPEHHBIX HApOJOB MOTYT OBITH OCHAOJICHBI B CHIY HCTOPHUYECKUX
¢daktopoB. B Takux cinydasx HEOOXOAMMO TMpPENIOCTaBUTh KOPEHHBIM HapojaM
BO3MOXHOCTb U BpEMsI IIPU COOTBETCTBYIOLIEH IMOIAAEPIKKE rOCYIapCcTBa, €CIM OHU
TOTO TIOXEJAlT, YTOOBl OHM MOIJIM OPraHW30BaTbCd U  OMNPEAEIUTH CBOU
MIpeJCTaBUTEIbHBIE HWHCTUTYTHI, KOTOphle OyayT y4YacTBOBaTb OT HX HMEHH B
KOHCYJIBTAllSIX OTHOCUTEIBHO JOOBIBAIONTUX IPOECKTOB.

OpueHTHpOBaHHBbIE HA NIPAaBa 4Ye/IOBeKa CIpaBellNBbIe
COIVIALICHM S U MAPTHEPCKUE OTHOLICHUS

72.  Kak yxkazano Beime (myHKT 30), mpuHOUN CBOOOAHOTO, IPEIBAPUTEIHHOTO U
OCO3HAaHHOT'O COIIACHS HE BBINOIHSAET CBOCH 3alIUTHON POJIM U HE CIyKUT CPEACTBOM
OCYIIECTBIIEHHSI MpaB KOPEHHBIX HApOJOB, €CIH BBIPAXKEHHOE CONlIacue He
OCHOBBIBAETCS HA CHPABEJIUBBIX U PaBHBIX yCIOBUAX. COOTBETCTBEHHO pacTET
MIOHUMAaHUE TOro, YTO JOTOBOPEHHOCTH C KOPEHHBIMM HapoOAaMU MO3BOJAIOT
paszpabarbiBaTh AOOBIBAIONINE IMPOEKTHl Ha WX TEPPUTOPUSX Ha OCHOBE IOJHOTO
YBaXEHHUS] HMX NpaB Ha 3aTparuBaeMble 3€MJIM W PECYpPChl W OOECIeYHBaTh
CIIPaBEMJIMBOE PACHPEACIECHUE BBITOJ OT OCYIIECTBIEHHS ITHUX MPOEKTOB B paMKax
MOAJIMHHOTO NapTHEPCTBA.

CMATYeHHEe MOCJIeACTBUIA

73. Mepm, npeaoXpaHsAroIIue OT SKOJOITMYCCKUX U MPOYUX HOCHCHCTBHﬁ, KOTOPLIC
MOT'YyT HCETAaTHUBHO CKa3aTbCsd Ha IHpaBaX KOPCHHBIX HAPOAOB, CBA3AaHHBIX C HX
TCPPUTOPHUIAMU, HIIM HAIPABJICHHBIC Ha CMATYCHHUC TAKHUX HOCHCHCTBHﬁ, SABJIAIOTCSA

23



A/HRC/24/41

24

BAXXHBIM KOMIIOHEHTOM JII0OOTO COTJIAalleHHUsT O JOOBIBAOIIEH eATelbHOCTH,
OCYIIECTBIISIEMON Ha TEPPUTOPUSIX KOPEHHBIX HapomoB. OUBIT MOKa3BIBaeT, HYTO
ocoboe BHHMMaHHE HEOOXOAMMO YACNHSATh IIOTEHIHATBHBIM MOCIEACTBHUAM IS
CaHUTAPHO-TUTHEHUYECKUX YCIIOBHI, BEJEHUs HaTypaJbHOTO X034HCTBAa U OOBEKTOB,
HMEIOIIUX KyIbTYPHYIO WIM PEJIUTHO3HYIO LEHHOCTh. Mephl N0 NPEeayNpeXRICHUI0 U
CMSTYEHUIO IOCHEACTBUHM JOJKHBI OCHOBBIBATHCA Ha TIIATEIBHOM MCCIEIOBaHUU
TaKOro BO3IECHUCTBUS, IPOBOAMMOM IIPU YYacTHUU 3aUHTEPECOBAHHBIX KOPEHHBIX
HaponoB (CM. MyHKT 65 BBIIIE), U JODKHBI YUUTHIBATh KOHKPETHOE BO3ACHCTBUE Ha
OTZAENbHbBIE IIpaBa, IPU3HAHHBIE B COOTBETCTBUU C BHYTPEHHUM MJIM MEKIYHApPOIHBIM
mpaBoM. KpoMe TOro, OHM MJOJKHBI BKJIOYaTh B ce0S MEXaHM3MBI COBMECTHOTO
MOHMUTOPHUHIAa OCYLIECTBJICHUS IIPOEKTa B TEYEHHE BCEr0 CpPOKa €r0 peaau3aluu U
MpeaycMaTpUBaTh MEPHI JJIsl pEIICHHS TPOOJIeM, CBSI3aHHBIX C 3aBEPILICHUEM MPOEKTA.

74. CneuunanbHOMY JOKJIaJ4UKy CTAllo U3BECTHO O psiJi€ CIydyaes, KOI/la KOPEHHBIE
Haponbl M KOMIIAHMHM JOTOBAPHUBAIOTCS O COBMECTHBIX MEXaHM3MaxX H3MEpEeHUs U
YCTpaHEHHUsl TOCIEACTBUU IS NPHUPOAHBIX M KYJIBTypHBIX pecypcoB. Takue
MEXaHHU3MbI MOTYT O0ECIEUNUTh MMOCTOSHHBIN THAIOT MEXAY KOPCHHBIMH HapogaMu U
KOMIIAHMSIMH O  TIOCJIEACTBUSAX OCYIISCTBICHHS TIPOEKTOB U TEM CaMbIM
MOTCHIIMAIBHO YKPEIUTh JIOBEpUE KOPSHHBIX HApOAOB K MPOEKTaM M CIoCcOo0CTBOBATH
YCTAHOBJICHHIO HOPMaJIbHBIX B3aHUMOOTHOIICHUH.
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MexaHU3MBbI NOAJHHHOIO mapTHepcTBa M pacnpeaejeHus oJar

75. ConemumanbHBIH JOKJIAOYUK TPHU3BAJ CO37aTh MOJAEIH OOOBIYM pPECcypcoB Ha
TEpPPUTOPHUAX KOPECHHBIX HApPOAOB, OTIMYAIOIIMECS OT MOJENH, IpPHU KOTOPOU
KOPEHHBIE HapoIbl OCYIISCTBISIIOT HE3HAYUTENbHBIM KOHTPOJh HAJA peanu3aruei
JOOBIBAIOIIUX TPOEKTOB M TMOJy4YarOT MHUHHMAaJIbHYI0 BbITOmy. OmHONW Takoi
aTbTepHATHBHOM MOJENBIO, KOoTOopas oOcyxknaercs B miae Il Belmie m ompenensercs
KaK TMpeaIouTHTeNbHasA, SBISETCS MOJAENb, MPH KOTOPOM KOPEHHBIE HApOABl CaMu
WHULUUPYIOT U OCYUIECTBISIIOT 100bI4y pecypcoB. [lisi H0OBIBAIONIMX MPOEKTOB,
MIPOJIBUTaeMBbIX WHOCTPAHHBIMHU KOMITaHUSIMU 178107 rocyaapcTBaMH,
MPEAIOYTUTENHHBIMU 10 CPABHEHUIO C KIIACCHYECKON MOENBIO SIBISIOTCSA MOICIH,
OCHOBAaHHBIC Ha COIJIALICHUSX, IIPH KOTOPBIX MpaBa KOPEHHBIX HAPOJOB IOITHOCTHIO
3aIIMIICHBI, 2 KOPEHHBIE HAPOABI SABISIOTCS MOIJIMHHBIMHM IapTHEpaMH, y4acTBYsS B
MPUHATHHN PEIICHUH, KaCaIOIINXCs IPOEKTa, U MOJydasi COOTBETCTBYIOIIYIO BBHITOY.

76. JloBoabl B TOJB3Y W3BJICYCHHS KOPEHHBIMH HapOJaMHU BBITOABI  OT
OCYILECTBJICHUSI NPOEKTOB HAa HUX TEPPUTOPUAX B paMKax MOIEIM NapTHEPCTBA
CaMOOYEBHUAHBIL: Ja)Xe €CIU B COOTBETCTBUM C HALMOHAJIbHBIM 3aKOHOJATEJIbCTBOM
OHU HE SBIISIIOTCS COOCTBEHHHMKAMHU JOOBIBAEMBIX PECYpCOB, OHHM IPEIOCTABIAIOT
JOCTYIl K pecypcaM U OTKa3bIBalOTCS OT AaJbTEepHATHUB OYyAYIIEro pa3BUTHS HX
TEpPPUTOPUHN B pe3yIbTaTe NPEIOCTABIEHUs COITIACHS HA OCYIIECTBICHHE NPOEKTOB.
[Ipsmass ¢uHAHCOBass BBITOAA, NMOMHUMO TakoW IMMOOOYHOW BBITOABI, KaK CO3JaHUE
pabounx MecT WJIM KOpIOpaTWBHas OJaroTBOPUTENHHOCTh, OyaeT HaKallJHuBaThCs Y
KOPEHHBIX HapoAOB B  pe3yjlbTare Iojaramuencs HUM  KOMIEHCauuu 3a
MIPEJOCTABICHHE JOCTylla K CBOMM TEPPUTOPHUSAM H 3a JI0Oble HeOIaronpusTHBIE
MOCJIEJCTBUSl OCYIIECTBICHUS TNpOEKTa’', a TakkKe B CBSA3M CO 3HAYUTEIBHBIM
OOIIECTBEHHBIM KAallUTAJIOM, KOTOPBIi OHM 0O0ECIEeYHMBAaIOT BO BCEHl COBOKYITHOCTH
HCTOPHUYECKUX M COBPEMEHHBIX OOCTOSTENHCTB. B TO ’xe Bpems, mMmess IpaBO Ha
MIOIy4YeHHE BBITOJBI OT JOOBIBAIONIMX TPOEKTOB, OCYIIECTBISEMBIX JPyTHMHU
cyObeKTaMH Ha MX TEPPUTOPHSIX, KOPCHHbIE HAPOJBI TOJDKHBI UMETh BO3MOXKHOCTH
y4acTBOBaTh B YIPABICHUU IOOBIBAIOINIUMH INPOEKTAaMU B JIOMOJHEHHE K J0O0OMY
perynupyoumemMy KOHTPOIIO, KOTOPbIH OHU MOTYT OCYIIECTBISATh B COOTBETCTBUM C
HX ITPaBOM Ha CaMOOIIPENEICHHE.

77. B o1oif cBa3u CreuwandbHbI MOKJIAaIYUK MPUBOAUT IPHUMEP COTIAIICHHUH,
3aKIII0YaeMBIX B HEKOTOPBIX palOHaX MHpPa, B COOTBETCTBHUU C KOTOPBIMH KOPEHHBIM
HaponaM TapaHTUPYETCS ONIpPEACNICHHBIM NpPOLEeHT NpUOBUIM OT JoObIBaroIieit
NEeATENBPHOCTH WM JAPYrod [0XOA M HPEAOCTaBISACTCS BO3MOXXHOCTh INPHHUMATh
y4JacThe B NMPUHSITHU HEKOTOPBIX YNPABICHYCCKUX pEHICHHN. B HEKOTOPHIX ciydasx
KOPEHHOMY HapoJy IpEeloCTaBJIACTCS JI0JIEBOE ydacTHE B  JACSITEIBHOCTH
JOOBIBAIOIINX TMPEANPUATHII U TEM CaMbIM BO3MOXXHOCTH y4acCTBOBAaTh B NPUHSITHU
YOPaBJICHUYECKUX pEUICHUH M MOoNy4eHHUH Npuobid oT mnpoekTta. CrenuanbHbIi
JIOKJIAIYMK HaJeeTcsl Ha JajibHeiInee pa3BUTHE COOBITUH B 3TOM HAaNpaBICHUHU C
LEJbI0 CO3/laHMsI MoOjelel MOMJIMHHOTO mapTHepcTBa. Kpome Toro, oH ormeudaer
HEOOXOIMMOCTh OKa3aHWsi B OOJBIIMHCTBE Clly4aeB KOPEHHBIM HapojaaM IMOMOIIU B
CO31aHUU UX (PMHAHCOBOTO M YNPaBICHYECKOTO NMOTEHIIHAJA, €CJIM OHU COTJIAIIAIOTCA
Ha TakOW BapHUaHT.

Hapnexamue npoueaypsl paccCMOTPeHUs Kauo0

78.  Hamnexamiue mpolenypsl pacCMOTPEHHS XKajlob TakKe ClenyeT BKIIOYaTh B
coTNamieHuss O JOOBIBAIONIMX TIPOEKTaX, OCYHISCTBISIEMBIX Ha TEPPHUTOPHUIX
KOPEHHBIX  HapoJOB, B  COOTBETCTBHMM ¢  PyKoBomsmuMu  TPUHLIMIIAMHA
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CwMm. Capamaxa (npumedanue 13 Berme), nyHKThH 138—140.
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MPEAIPUHUMATEIBCKON EeITENHPHOCTH B acleKTe MpaB deaoBeka (MpUHIUIEI 25—31).
Ecnu kakas-mmb0 YacTHas KOMIAHHUS SBISIETCS OIEpaTopoM IPOEKTa IO J00bIdYe
MTOJIC3HBIX MCKOIMAEeMBIX, JOJDKEH OBITh YCTAHOBJICH MOPSAIOK PAaCCMOTPEHHUS Kajlobd B
3TOIl KOMIIaHWU B JONOJIHEHHE K CPEICTBAM MPABOBOM 3alIWUTHI, MPEIOCTABISIEMBIM
rocymapctBoM. [lpomenypsl paccMOTpeHHsT Kajlo0d JOJDKHBI pa3pabareiBaThCs |
OCYIIECTBIISITBCA TMPH TIOJTHOM YyBaXXEHWHM COOCTBEHHBIX CHCTEM IIPaBOCYIUS U
pa3pelieHus CIopoB, CO3MaHHBIX KOPEHHBIMU HapOdaMHU.

BbiBOABI M peKOMeHIaLUU

79. KopeHHbIe HapoAbl BO BCEeM MHpe CTPaJAalOT OT HEraTHBHBIX W NOPOH
pPa3pylINTEeIbHBIX MOCHCACTBUHI [JeITeIbHOCTH MNPEeINPHATHH J00BIBAIOIIUX
orpaciaeii. HecMoTpsi Ha Takol HeraTHBHBIH ONBIT, He cJieJyeT NMPeaNnoJaararhb,
4YTO0 B NEPCHEKTHBE MHTepechbl J00BIBAIOIIMX OTpaciedl W KOPEHHBIX HApOJAOB
NMOJIHOCTBI0 MJIH Bceraa He coBmaganwT. OaHako TpeOyloTcss MoJeJH A00bIYH
MOJIE3HBIX MCKOMAaeMbIX, KOTOPbI¢ OTIMYAKTCH OT Nmpeoliaagaumiei 10 CUX MOp
MOJIeIH, ¢ TeM 4TO0bI N00bIYa pecypcOB HA TEPPHUTOPHSAX KOPEHHBIX HAPOJAOB
0CYyHIECTBJISIACH B YCJIOBUAX COOMIONCHUSA HX NPAaB.

80. IIpeanmoYTHTEJBHOH MOZeNbI [J00BIYM NPHPOAHBIX PpecypcoB Ha
TEPPUTOPUAX KOPEHHBIX HAPOAOB SIBJISETCH MOJEJb, IPH KOTOPOil KOpEHHBbIE
HapoAbl CAMH KOHTPOJHMPYIOT NpoBeJeHHe H00bIBAIONINX ONEPANHUI ¢ MOMOIbIO
COOCTBeHHBIX HMHHUIUATHB U npeanpusatuii. KopeHnble Hapoabl MOryT H3BJIeYb
BBITOJy N3 NAPTHEPCTBA C OTBETCTBCHHBIMH, ONBITHBIMM ¥  XOpPOLIO
(GuHaHCHMpyeMBIMH  HEKOPEHHBIMH  KOMHIAHMSMH C  ILeJdbI0  PA3BUTHA
COOCTBEHHBIX NPEeANPUATHI 100bIBAIOLICH OTPACJIN U YIPABJICHHS UMHU.

81. Korma KopeHHbIe HApOAbI PpPEIIAIT OCYLIECTBJISATH COOCTBEHHBbIC
HMHUIOHATHBBI 1O JA00bIYe NPHPOAHBIX PeCypcoB HAa CBOUX TEPPHUTOPHUSAX,
rocyiapcTBaM M MeEKAYHAPOAHOMY CO000IIECTBY clielyeT IOMOrare HM B
HAPAIIMBAHUH COOTBETCTBYWONIIEI0 TMNOTEHIHMANa, a TOCYlapcTBa IOJIKHBI
O0TAABATH NPEANOYTCHNEe HHUIUATHBAM KOPEHHBIX HAPOJ0B.

82. KopeHHble HapoAbl HMEKT IPaB0 OCYLIECTBIAATH COOCTBEHHBIEC
MHUIOHMATHBBI IO J00bIYe NPHPOJHBLIX peCypcoB B paMKax CBOero mnpasa Ha
camMoomnpejeneHde H pa3padareiBaTh COOCTBEHHbIC CTpaTeruu B 00J1aCTH
Pa3BUTHSA; TOYHO TAK K€ OHH MMEKT NPaBO0 M HA TO, YTOOBI 0TKA3aThCH OT
NpoBeJeHNs TAKHX MHHIUATHB B M0Jb3y APYrHX HHHIUATHB, HANIPABJEHHBIX HA
HX YCTOHYHMBOE pa3BUTHEe, M OJTH HX JApyrHe YCHJIHA CJedyeT TaKiKe
MOANEPKUBATD.

83. KopeHHbIe HApOABI M UX NPeJCTABUTE]NH HMEIOT IPAaBO BLICTYNATh NPOTHB
NMPOEKTOB 10  OCBOCHHI0  HeApP, TMNPOABUIaeMbIX TOCYAapCcTBOM  HJIH
KOMMepYeCKMMH NpeINpUATHAMH TPeTbUX CTOPOH, H AKTHBHO BBIPA’KATh CBOE
Hecorlacue ¢ HX ocymecrBiaeHneM. KopeHHble Hapoabl A0JKHBI OBITH B
COCTOSIHHM NPOTHBOCTOSATH NOOBIBAIOINMM MPOEKTAM MJIM He AaBaTh COIJIacHe Ha
HX OCyHIeCTBJICHHE, He NMOABEPrasich MPH 3TOM PeNnpeccaJusiM U aKTaM HACHJIHSA
HJIH 4Ype3MepPHOMY [aBJECHHMI0, OKAa3bIBa€MOMY ¢ MeJdbK 3aCTABUTh HX
COINIACHUThCH HAa OCYHIeCTBJIeHHEe [00bIBAOIIMX MPOEKTOB MJIHM HA4aTh
COOTBETCTBYIOIHE KOHCYJIbTALMH.

84. Korpa po0biBamiasi AesiTeIbHOCTh OCYLIECTBJASIETCS HAa TEPPHTOPHUAX
KOpPEeHHBIX HAPOAOB, TpedyeTcs, KAK NMPaBUJIO, UX CBOOOJHOE, NpeIBapUTEIbHOE
H oco3HaHHOe corigacue. Corinacue KOPEHHBIX HapOAOB MOXKET TaKKe
TpedOBaThCH B CJAYy4YasiX, KOIrAa JefiTeIbHOCTh MO N00bIYe KAKHM-JIHM00 HHBIM
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o0pa3om 3arparuBaeT HX HHTepechl B 3aBHCHMOCTH OT XapakTepa »3ToOil
NesiTeJIbHOCTH M ee MOTEeHIHAJBLHOI0 BO3/J1eiiCTBHSI Ha oOcCyllecTBJieHHe MpaB
KOpPEeHHBIX HAPOI0B.

85. B 3TOoM cMmbIC]Ie CBOﬁOZ[HOC, npeaBapuTeJibHOE M O0CO3ZHAHHOE cCorJiacue
ABJHACTCH rapaHTueﬁ MEKAYHAPOAHO NPU3HAHHBIX INpPaB KOPEHHBLIX HapoOa10B,
HHTEpPEChbl KOTOPbLIX, KaK NpaBUJ/10, 3aTparuBaer I[OﬁLIBalO[lIaﬂ ACATECJIbHOCTD,
npoucxoasiasi HA UX TCPPUTOPHUAX.

86. OOmee TpedGoBaHMEe B OTHOUIIEHHWM COIJAcHMs KOPEHHBIX HapoAOB Ha
A00BIBAIOINYI0 [1€ATeNbHOCTh, MPOBOAUMYI0 Ha MX TEPPUTOPHAX, MOKeT OBITh
CONPAKEHO C PAJOM OrPAHMYEHHBIX HMCKJIIYEHHH, B YACTHOCTH B cjaydasx,
KOraa J1o0ble OTPAHUYEHHUSI OCHOBHBIX NPAB KOPEHHBIX HAPOAOB COOTBETCTBYIOT
HOpMaM  HeOo0XOAMMOCTH M  COPa3sMEpPHOCTHM ¢ Y4eTOM O0OOCHOBaHHOM
0o0lIeCTBEHHOI 1eqH, omnpegeJeHHOW B o0o0mMUMX paMKax co0JIOIeHus TpaB
YyeJIoBeKa.

87. Korma rocynapcTBo ompeneisieT, YTO OCYIIeCTBJIEHHE TOr0 HJIH HHOIO
JA00BIBAIOIEr0 MPOEKTA, KOTOPHI 3aTparuBaeT MHTEPEChl KOPEHHBIX HAPOIOB,
0e3 uX corjacusi SIBJsieTCS JONYCTHMBIM M NPHHHUMAET COOTBETCTBYIOLIEE
pelieHHne, TaAKOe pelIeHHe MOMIeKUT HE3aBUCHMOMY CyTe0HOMY KOHTPOJIIO.

88. He3aBHCHMO OT TOro, sIBJsIeTCS JIM COIVIacHe KOPEeHHBIX HAPOIOB CTPOTrUM
TpeOOBaHHEM B OTAEJBbHBIX cJy4yasiX, TOCyIiapcTBa OJIKHBI o0ecle4yHBaTh
npoBeJeHHe A0OPOCOBECTHBIX KOHCYJAbTAUMI ¢ KOpPeHHbBIMH HAapoaaMH Mo
BOIIpocaM A00bIBaIOLIEll /1eATeIbHOCTH, KOTOpasi 3aTparuBaeT UX HHTepechl, H
NpUjarath yCHJIHMs MO JOCTHKEHHIO COOTBETCTBYIOLIeil /0rOBOPEHHOCTH MJIM
NMOJTy4eHHI0 coracus. B Jio6oM ciaydae Ha rocyiapcrBe JeKHT 00S3aHHOCTh
yBaxKaThb M 3allMIIATh IpaBa KOPEHHBIX HAPOAOB M o0ecmeYyHMBATh TaKKe
npeaocTaBjeHue JIpPYruxX NPUMeHHMMBbIX TapaHTHi, B YacTHOCTH Mep,
HANPaBJEHHBIX HA CBe/leHMe K MHHUMYMY BCAKOI0 OrpaHNYeHHMs NMPaB MJIM €ro
KOPPEeKTHPOBKY NyTeM OLEHKH BO3/l1elCTBHS, NMPUHATUS Mep MO CMSATYeHHIO
NnocJieICTBHii, KOMIIEHCALIMH M COBMECTHOTO MCII0JIb30BAHUS BBITO].

89. Co cBoeili CcTOPOHBI [00bIBAalOIIME KOMIAHHUM [AOJKHBI HPOBOIAUTH
MOJUTHKY W OCYLIECTBJISATH NPAKTUKY, NPU3BaHHbIe 00ecNeYHTh, YTOOBI Bce
acmeKThbl HX JeSiTeJLHOCTH OBLIM OCHOBAHbI HAa COOJIIONEHHMH NPaB KOPEHHBIX
HApOJAOB B COOTBETCTBHH C MEKIYHAPOAHBIMH CTaHIAPTaMH, a He TOJIBbKO
BHYTPEHHHM 3aKOHOIAaTeJbCTBOM, B TOM 4HCJEe C Y4YeToM TpedoBaHMii B
OTHOILIEHHM KOHCYJbTAIMid W corigacusi. KoMmaHuM [OJKHBI TPOSIBJIATH
DOJIZKHYI0O OCMOTPHTEIBHOCTh € HEJbI0 00ecneYdTh, YTOOBI WX JeiCTBHSA He
HApylIaJd NpPaB KOPEHHBIX HApPOJOB W He COMECTBOBAJIM WX HApyUIEHHIO, B
YACTHOCTH NYTEM BBISIBJIEHHSI ¥ OLEHKH JII000ro (PaKkTHYeCKOro WJIH
NMOTEHI[HAJIHLHOTO HErAaTHBHOTO BO3/1eiiCTBUs, 0Ka3bIBA€MOI0 Ha NMpaBa 4YeJ0BeKa
KAaKHM-JH00 MPOEKTOM MO /1I00bIUe MOJIe3HbIX HCKOMAeMBbIX.

90. VYcaoBMs  [OCTM:KeHHMSl M NOAJAep:KaHMA  rocylapcTBamMM  WJIH
KOMMEpPYeCKHUMH MNpPeANPUATHAMHU TPeTbUX CTOPOH [0TrOBOPEHHOCTeH ¢
KOPEHHBIMHM HApOAaMM B OTHOLIEHHMH OCYLIEeCTBJIEHHS] T00bIBAIOIIUX NMPOEKTOB
BKJIIOYAKOT: 3¢ ¢eKTUBHbIE TOCYyIapCTBEHHbIE PeXKHMBbI peryJupoBaHus (Kak
BHYTpPEHHHeE, Tak U c IKCTEPPHUTOPHATLHBIMH NMOCJIeICTBUSIMHU),
ofecreynBaOIMe 3alMTY NPaB KOPEHHBIX HApPOIOB; Yy4yacTHe KOPEHHBIX
HAPOAOB B CTpPaTerm4yeckoM TOCYAapCTBEHHOM IUIAHUPOBAHUM OCBOEHHUS M
A00BIYH NMPUPOAHBIX PeCypPcoB; cO0/II0ieHHe KOPNOPAUSAMY NPUHIUIA JOJIKHOI
OCMOTPHUTENbHOCTH; crnpaBeAIuBbIe " 3¢ dexTHBHBIE npouexypsbl
KOHCYJbTAIMii; a TaKKe clIpaBelJIMBbie M PABHONPaBHbIE YCJIOBHUS COIJIALIECHNS .
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91. K HeoOX0AHMBIM  3?JIeMEHTAM  HAMJIEKANUX  KOHCYJIbTAUMA  MJIH
eperoBopoB Mo BONMPOCAM A00bLIBAIOLIEH AeSITEJIHLHOCTH OTHOCSTCA CMSATYeHHe
HEpaBEHCTBAa BO3MOXKHOCTei; c0op mHpopManmeid U o0MeH ew; ompeaesieHue
COOTBETCTBYWIIHX CPOKOB KOHCYJIbTALMA, MPOBOAMMBIX 0€3 BCAKOIO JAABJICHUS;
U o0ecmeyeHHe y4YacTHsi KOPEHHBIX HAPOJAOB 4epe3 HX MNPeICTABUTEbHbBIE
HHCTHTYTHI.

92. CornameHusi ¢ KOPpeHHBIMH HapoAaMHu 00 OCYHIeCTBJIEHHH J00bIBAIOIIMX
NMPOEKTOB HA MX TEPPHUTOPHUSIX TOJKHBI pa3padaTbIiBaThCsi HA OCHOBE MOJIHOTO
c00JII0eHHsI WX NPaB B OTHOIIEHWM 3aTParuBaeMbIX 3eMejib M PeCypcoB H
JTOJKHBI BKJIIOYATh, B YaCTHOCTH, MOJIOKEHHsI, MPpeIyCMATPUBAIOIIHE CMATYeHH e
NMOCJIENCTBUI, CHpaBelJMBOe pacnpeaejeHHe BbITOA OT OCYIIeCTBJIEHUSA
NMPOEKTOB B PaMKaX MNOMJIHHHOTO NMAPTHEPCTBA M MeXaHH3MbI PacCMOTPEHHS
KaJ100.
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[Tonvko Ha anenutickom sa3vike]

Summary of activities of the Special Rapporteur on the rights
of indigenous peoples, James Anaya, 2012-2013

1. This following details the activities carried out by the Special Rapporteur on the
rights of indigenous peoples pursuant to his mandate since he last reported to the Human
Rights Council in 2012. Professor James Anaya is currently in the final year of his mandate,
which ends 30 April 2014. Accordingly, the present report is the last report he submits to
the Human Rights Council. However, he looks forward to bringing to the attention of the
Council, through his successor, the activities undertaken during the remainder of his
mandate.

2. The Special Rapporteur is grateful for the support provided by the staff at the United
Nations Office of the High Commissioner for Human Rights. He would also like to thank
the staff and researchers of the Special Rapporteur support project at the University of
Arizona for their on-going assistance with all aspects of his work. Further, he would like to
thank the many indigenous peoples, Governments, United Nations bodies and agencies,
non-governmental organizations, and others that have cooperated with him over the past
years in the implementation of his mandate.

Coordination with other human rights mechanisms and processes

3. Before detailing the tasks carried out under his own areas of work over the past year,
the Special Rapporteur would like to describe to the Human Rights Council his efforts to
coordinate with the other United Nations mechanisms that deal with indigenous issues, in
particular the Permanent Forum on Indigenous Issues and the Expert Mechanism on the
Rights of Indigenous Peoples. Coordination with these and other institutions is a
fundamental aspect of the mandate of the Special Rapporteur, as the Human Rights Council
calls on him “To work in close cooperation and coordination with other special procedures
and subsidiary organs of the Council, in particular with the Expert Mechanism on the
Rights of Indigenous Peoples, relevant United Nations bodies, the treaty bodies and
regional human rights organizations; [and] to work in close cooperation with the Permanent
Forum on Indigenous Issues and to participate in its annual session” (Council
resolution 15/14, para. 1 (d) and (e)).

4. As in past years, the Special Rapporteur has participated in the annual sessions of
these mechanisms, during which he has held parallel meetings with the numerous
indigenous representatives and organizations that attend these sessions. These meetings
provide a valuable opportunity for indigenous peoples to present cases of specific
allegations of human rights violations and often result in action taken by the Special
Rapporteur through the communications procedure, addressed below, or other follow up.
During the sessions of the Permanent Forum and the Expert Mechanism, the Special
Rapporteur also gave statements and participated in a lengthy interactive dialogue with
Governments, indigenous representatives, and others present.

5. Also with respect to coordination with United Nations processes, on several
occasions over the past year, the Special Rapporteur has participated in preparations for the
World Conference on Indigenous Peoples, which will be convened by the General
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Assembly in 2014. In this connection, in December 2012, the Special Rapporteur, together
with members of the Permanent Forum on Indigenous Issues and the Expert Mechanism on
the Rights of Indigenous Peoples met in Guatemala to discuss their respective roles in
preparation for and during the World Conference. The meeting included participation in
ceremonies to mark the Oxlajuuj B’aqtun, the change of the era in the Maya calendar. In
addition, in June 2013, the Special Rapporteur spoke at a preparatory session for the World
Conference, held in Alta, Norway, which was hosted by the Sami Parliament of that
country. The Alta meeting was attended by hundreds of indigenous peoples from around the
world and resulted in an outcome document detailing their collective their expectations and
proposals for the World Conference.

6. The Special Rapporteur has also continued to coordinate his work with regional
human rights institutions. Most significantly, in April 2013, he participated in an “Exchange
Workshop on Indigenous Peoples’ Rights Between the Inter-American Commission on
Human Rights, the ASEAN Inter-Governmental Commission on Human Rights and the
African Commission on Human and Peoples’ Rights” in Banjul, the Gambia. During the
meeting, the Special Rapporteur presented his work in the African context and globally, and
exchanged information with the regional mechanisms on common challenges and
objectives for the promotion of the rights of indigenous peoples in their respective work
areas. He also continues to dialogue with the African Commission and the Inter-American
Commission on cases of common concern, and has followed up with several Governments
regarding the status of implementation of decisions previously made by these bodies.

Areas of work

7. The Special Rapporteur has engaged in a range of activities within the terms of his
mandate to monitor the human rights conditions of indigenous peoples worldwide and
promote steps to improve those conditions. He has sought to incorporate a gender
perspective, and be attentive to the particular vulnerabilities of indigenous children and
youth. Overall, the Special Rapporteur has tried to develop work methods oriented towards
constructive dialogue with Governments, indigenous peoples, non-governmental
organizations, relevant United Nations agencies and other actors, in order to address
challenging issues and situations and to build on advances already made. As detailed in
previous reports to the Human Rights Council, the various activities that he has carried out
in this spirit can be described as falling within four, interrelated spheres of activity:
promoting good practices; country reports; cases of alleged human rights violations; and
thematic studies.

Promotion of good practices

8. A first area of the Special Rapporteur’s work follows from the directive given by the
Human Rights Council “To examine ways and means of overcoming existing obstacles to
the full and effective protection of the rights of indigenous peoples ... and to identify,
exchange and promote best practices” (Council resolution 15/14, para. 1 (a)). The Special
Rapporteur has been focused on working to advance legal, administrative, and
programmatic reforms at the domestic level to implement the standards of the United
Nations Declaration on the Rights of Indigenous Peoples and other relevant international
instruments.
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9. In this connection, the Special Rapporteur has continued to provide technical
assistance to Governments in their efforts to develop laws and policies that relate to
indigenous peoples. Most often, this technical assistance has dealt with the development of
procedures surrounding the duty to consult with indigenous peoples about decisions that
affect them. For example, at the request of the Government of Chile, he provided detailed
comments on a draft regulation on indigenous consultation and participation, which he
made public and discussed with government and indigenous representatives in November
2012. Also, in April 2013, the Special Rapporteur gave a keynote speech at the conference,
“The Right of Indigenous Peoples to Prior Consultation: The Role of the Ombudsmen in
Latin America”, which was convened by the Ibero-American Federation of Ombudsmen, in
Lima, Peru. The conference brought together the Ombudsmen and heads of national human
rights institutions throughout Latin America, as wells as indigenous leaders and government
officials from Peru. While in Lima the Special Rapporteur followed up on previous
technical assistance regarding the development of a law on consultation with indigenous
peoples and a corresponding regulation.

10.  More broadly, the Special Rapporteur has continued to encourage Governments to
promote the United Nations Declaration on the Rights of Indigenous Peoples at the national
level. In this regard, he gave the keynote address at the Commonwealth International
Human Rights Day expert panel entitled “Strengthened Rights Protection for Indigenous
Peoples”, which was organized by the Commonwealth Secretariat to commemorate
International Human Rights Day, on 10 December 2012 in Geneva, Switzerland. In his
statement, the Special Rapporteur emphasized that the Declaration presents the way
forward for engagement with indigenous peoples in a succession of steps in the process of
shedding the legacies of colonization. He urged the Commonwealth countries to reflect on
the Declaration with a view towards developing measures to implement its terms.

11.  Also in furtherance of his mandate to promote good practices, the Special
Rapporteur has, on an on-going basis, provided inputs into various United Nations
processes and activities that relate to indigenous peoples. Of note in this regard since last
reporting to the Human Rights Council are the following:

. In March 2013, the Special Rapporteur participated in an “Expert Focus Group
Seminar on Free, Prior and Informed Consent of Indigenous Peoples” and a “High Level Meeting on
Engagement and Dialogue with Indigenous Peoples”, hosted by the World Bank. The meetings, which
took place in Manila, Philippines, were carried out in the context of the World Bank’s review of its
environmental and social safeguard policies, including its_Operational Policy 4.10 on indigenous peoples,
which apply to the Bank’s lending for investments in specific projects. In his statements at the meetings,
the Special Rapporteur emphasized that the revised policy should be consistent with rights of indigenous
peoples affirmed in the United Nations Declaration on the Rights of Indigenous Peoples. He further urged
that the policies that apply to all the Bank’s financial and technical assistance, and not just its investment
lending, be reviewed to ensure consistency with the Declaration.

. In February 2013, the Special Rapporteur provided the keynote address at the
indigenous panel that opened the current session of the_Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore, in Geneva. This Committee of the
World Intellectual Property Organization was meeting to discuss a draft instrument on intellectual
property rights and the protection of genetic resources and associated traditional knowledge. In his
statement, the Special Rapporteur examined how the concepts of state sovereignty and property, which
have been central to discussions at the Intergovernmental Committee, relate to the rights of indigenous
peoples.

. In December 2012, The Special Rapporteur participated in the first_Forum on
Business and Human Rights in Geneva, Switzerland. The Special Rapporteur spoke at a panel on business
affecting indigenous peoples. In his statement, Professor Anaya emphasized that there is a “need for
change in the current state of affairs if indigenous rights standards are to have a meaningful effect on
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State and corporate policies and action as they relate to indigenous peoples”. He also provided an update
on his on-going study on the issue of extractive industries affecting indigenous peoples.

Finally, the Special Rapporteur has on numerous occasions, at the request of various

United Nations institutions and specialized agencies, provided inputs into document being prepared that
relate to indigenous peoples. These documents have mostly related to policies on consultation and free,
prior and informed consent, as was the case with documents developed by the Food and Agriculture
Organization of the United Nations and the United Nations Global Compact, for which the Special
Rapporteur provided orientations and comments.
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Country reports

12. A second area of the Special Rapporteur’s work involves investigating and reporting
on the overall human rights situations of indigenous peoples in selected countries. The
reports of the country situations include conclusions and recommendations aimed at
strengthening good practices, identifying areas of concern, and improving the human rights
conditions of indigenous peoples. The reporting process involves a visit to the countries
under review, including to the capital and selected places of concern within the country,
during which the Special Rapporteur interacts with Government representatives, indigenous
communities from different regions and a cross section of civil society actors that work on
issues relevant to indigenous peoples.

13.  Since the Special Rapporteur’s last report to the Human Rights Council, he has
completed country visits to El Salvador, Namibia, and Panama. The reports on the situation
of indigenous peoples in Namibia and El Salvador are included as addendums to the main
thematic report (A/HRC/24/41/Add.1 and A/HRC/24/41/Add.2, respectively). The Special
Rapporteur is in the process of drafting his report on the situation of indigenous peoples in
Panama, following a visit to that country in July 2013, and that report will be presented to
the Human Rights Council in 2014.

14.  In addition, in March 2013, the Special Rapporteur held a consultation in Kuala
Lumpur, Malaysia with indigenous representatives from countries throughout the Asia
region, and on the basis of these consultations, prepared a report, which will be published
as an addendum to the present report (A/HRC/24/41/Add.4). The Special Rapporteur was
very pleased with the comprehensive information that was provided by indigenous
representatives during the consultation, and was grateful for the assistance of the Asia
Indigenous Peoples Pact and the Malaysia National Human Rights Institution, SUHAKAM,
for their work in hosting and organizing that event.

15.  Later this year the Special Rapporteur will be carrying out a visit to Peru, and he
hopes also to receive confirmation from Canada for dates to visit that country before the
end of 2013. He also looks forward to visiting one or two additional countries before his
mandate ends in May 2014.

Examination of specific allegations of human rights violations

16.  On an on-going basis, the Special Rapporteur has responded to specific cases of
alleged human rights violations. A fundamental aspect of the mandate of the Special
Rapporteur is to “To gather, request, receive and exchange information and
communications from all relevant sources, including Governments, indigenous peoples and
their communities and organizations, on alleged violations of the rights of indigenous
peoples” (Council resolution 15/14, paragraph 1 (b)).
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17.  Within the resources available to him, the Special Rapporteur does his best to act on
all submissions that include complete and well-documented information, in cases that
involve violations of the rights of indigenous peoples that may not be adequately addressed
by domestic authorities. Full copies of letters sent and replies received are contained in the
Joint Communications Report of Special Procedures Mandate Holders issued periodically
by the Office of the United Nations High Commissioner for Human Rights (A/HRC/22/67
and Corrs. 1 and 2, and A/HRC/23/51). Over the past year, the Special Rapporteur
examined a total 37 cases in the following countries: Australia, Bangladesh, Botswana,
Brazil, Cameroon, Canada, Chile, Colombia, Costa Rica, Ethiopia, Guatemala, Israel,
Kenya, Mexico, Nepal, New Zealand, Nicaragua, Peru, Philippines, Russian Federation,
Suriname, United Republic of Tanzania, United States of America, and the Bolivarian
Republic of Venezuela.

18.  The Special Rapporteur has placed a special importance on following up on the
situations reviewed, issuing in numerous cases observations and recommendations to the
Governments concerned. Summaries of all letters sent by the Special Rapporteur and
replies received by Governments since last reporting to the Human Rights Council, as well
as observations and recommendations issued by the Special Rapporteur in these cases, are
contained in an addendum to the present report (A/HRC/24/41/Add.5).

19.  The cases addressed over the past year reveal that many ongoing barriers to the full
enjoyment of the rights of indigenous peoples persist throughout the world. These cases
involve threats to the enjoyment of indigenous peoples’ rights to their traditional lands and
resources, acts of violence against indigenous peoples and individuals, including against
indigenous women and children, the forced removal of indigenous peoples for large-scale
development projects, the suppression of indigenous peoples own forms of organization
and self-government, and conditions of poverty and related socials ills that are perpetuated
by patterns of discrimination.

20.  Also, on several occasions since last reporting to the Human Rights Council, the
Special Rapporteur has issued public statements concerning situations that, in his view,
require immediate and urgent attention by the Governments concerned. Public statements
were issued in relation to the following situations: acts of violence between indigenous
Tagaeri-Taromenane and Waorani peoples of the Yasuni Biosphere Reserve, Ecuador; rising
tensions and violence against indigenous peoples by non-indigenous settlers in the
Bosawas Reserve, Nicaragua; protests by First Nations and a month-long hunger strike by
the Chief of the Attawapiskat First Nation, in Canada; violent clashes between indigenous
protesters and members of the military that resulted in the death of six indigenous persons,
in Guatemala; the imminent sale of land that encompasses a site of spiritual significance to
indigenous peoples in South Dakota, United States; and a process of dialogue to address the
military presence in the Nasa territory, Colombia.

Thematic studies

21.  For the past three years, the thrust of the thematic focus of the Special Rapporteur
has been on the issue of extractive industries affecting indigenous peoples. The Special
Rapporteur’s last report on this issue is contained in the main report presented to the
Human Rights Council this year. As detailed in the main report, over the past year, the
Special Rapporteur has participated in numerous meetings to gather perspectives on the
issue from indigenous peoples, Governments, and companies, including meetings in
Australia, Norway, Sweden, the United Kingdom of Great Britain and Northern Ireland,
and the United States. Additionally, as part of his study, he launched an online forum to
gather examples of specific extractive projects that are being carried out in or near
indigenous peoples territories. The Special Rapporteur is grateful for the numerous
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contributions provided through these media from indigenous peoples, Governments,
companies, and non-governmental organizations from around the world.

22. A second areca of thematic focus of the Special Rapporteur has been to provide
comments on the need to harmonize the myriad activities within the United Nations system
that affect indigenous peoples. In 2012, the Special Rapporteur’s report to the General
Assembly (A/67/301) provided an overview of the various processes and programmes
within the United Nations system that are of particular relevance to indigenous peoples or
about which indigenous peoples have expressed concern. These include processes and
programmes related to UNESCO; the Food and Agriculture Organization of the United
Nations; the World Intellectual Property Organization; and the World Bank Group; as well
as processes carried out within the framework of United Nations treaties like the
Convention on Biological Diversity and the United Nations Framework Convention on
Climate Change.

23.  The Special Rapporteur notes that the United Nations has done important work to
promote the rights of indigenous peoples but that greater effort is needed to ensure that all
actions within the United Nations system that affect indigenous peoples are in harmony
with international standards, particularly those standards articulated in the United Nations
Declaration on the Rights of Indigenous Peoples.
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