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Istroduction
Mandate

1. The creaticn of the Working Group on Indigenmous Populations was proposed
by the Sub-Commission on Prevention of Discrimination and Protection of
Minorities in its resolution 2 (OIXI1V) of 8 September 1981, endorsed by the
Commission on Human Rights in its resclution 1982/19 of 10 March 1982, and
suthorized by the Ecomomic and Social Council in its resolution 1982/34

of 7 May 1982. In that resolution the Council authorized the Sub-Commission
to establish annually a working group to meet in order to:

(a) Review developments pertaining to the promotion and protection of
human rights and fundamental freedoms of indigenous peoples, including
ipformation reguested by the Secretary-General annually from Goveraments,
specialized agencies, regicnal intergoverumental organizations and
non-governmental organizations in consultative status, particularly those of
indigenous peoples, to sanalyse such materials, and to submit its coenclusions
to the Sub-Commission, bearing in mind the final report of the Special
Rapporteur of the Sub-Commission, Mr. José R. Martinez Cobo, on the Study of
the Problem of Discrimination against Indigenous FPopulations
(E/CN.4/5ub.2/1986/7 and Add.1-5);

(b} Give special attention to the eveolution of standards concerning the
rights of indigenous peoples, taking account of both the similarities and the
differences iz the situations and aspirations of indigezous peoples throughout
the world.

2. In additicn to the review of developments acd the evolution of
international standards which are separate items on the Working Group's
agenda, the Group has over the years considered a number of other issues
relating to indigenous rights. A zumber of reports regquested by the
Sub-Commission im its resclutions 1991/30 and 1991/3] were available to the
Working Group. These included & report by the Secretary-General on economic
and social relations between States and indigenous pecples and a pote by the
Secretary-General oo the intellectual property of indigenous peoples. These
reports were considered under items 8 and 9, respectively.

Participatiop ip the session

3. By decision 1991/119 of 30 August 1991, the Sub-Commission decided on the
following composition of the Working Group at its tenth session: Mr. Miguel
Alfonso Martinez, Ms. Judith Attah, Mr. Danilo Tiirk, Mrs. Erica-Irene A, Daes,
and Mr. Ribot Hatano.

4. The session was attended by Mr. Alfonso Martinez, Ms. Attah,
Mr. Chernichezko, Mrs. Daes and Mr. Eatano.

5. The following States Members of the United Naticns were represented by
observers: Argentins, Australia, Austria, Bangladesh, Bhutan, Bolivia,

. Brazil, Canads, Chile, Colombia, Cyprus, Deamark, Dominican Republic,

El Salvador, Finland, France, Greece, Honduras, India, Indonesia, Italy,
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Japan, Malaysia, Mexico, Myanmar, Netherlands, New Zealand, Nicaragua,
Nigeria, Norway, Panama, Peru, Philippines, Russian Federation, Senegal,
Sweden, Syrian Arad Republic, Thailand, Turkey, United States of America,
Venezuela and Viet Nam,

6. The Eoly See was represented by an observer.

7. The United Nations Development Programme and the Office of the
United Rations High Commissioner for Refugees were represented by observers.

8. The International Labour Organisation and the World Health Organization
were represented by observers.

9. The International Committee of the Red Cross and the International
Organization for Migration were represented by observers.

10. The Greenland Home Rule Government was represented by an observer.

11. The Aboriginal and Torres Strait Islander Commission of Australia was
represented by observers.

12. The following pon-governmental organizaticns (NGOs) in comsultative
status with the Economic and Social Council were represented by observers:

(a) Indigepous peoples

Grand Council of the Crees (Quebec), Indian Council of South America
(CISA), Indian Law Resource Center, loternational Indian Treaty Council,
International Organization of Indigenous Rescurce Development, Izuit
Circumpolar Conference, National Aboriginal and Islander Legal Services
Secretariat, National Indian Youth Council, Nordic Saami Council, and the
World Council of Indigenous Peoples.

(b) Other organizations
Category 1

World Muslim Congress.

Category I1

African Association of Education for Development, Afro-Asian People's
Solidarity Organization, Amoesty International, Andean Commission of Jurists,
Anglican Consultative Council, Anti-Slavery Interaational, Baha'i
International Community, Commission of the Churches on Interzational Affairs
(World Council of Churches), Four Directions Council, Friends World Committee
for Consultation, Habitat International Coalition, Human Rights Advocates,
International Association of Democratic Lawyers, International Association of
Educators for World Peace, International Federation of Euman Rights,
International Federation Terre des Hommes, International Fellowship of
Reconciliation, International League for the Rights asnd Liberation of Peoples,
International Movement for Fraternel Uniozn among Races and Peoples,
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International Organization for the Elimination of All Forms of Racial
Discrimination, International Service for Human Rights, Istersational Work
Group for Indigenous Affairs, Women's Ianternational League for Peace and
Freedom, World Federalist Movement.

Roster

Minority Rights Group, Third World Movement against the Expleoitation of
Women.

13. The following indigenous peoples' pations and orgacizations, as well as
other organizations and institutions, were represented at the session and
furnished information to the Working Group with its consent:

(a) Indigenous peoples‘ pations »nd organizations

Aboriginal Law Centre, Aboriginal and Torres Strait Islander Commission,
Agrupacion Aucan, Ainu Association of Hokkaido, Alliance of Teiwap Aborigines,
Algonguins of Barrier Lake, Amauta, American Indian Anti-Defamaticn Council,
Apache Survival Coalition, United States of America, San Carlos Apache, Asian
Indigenous Peoples Pact, Asociacion Indigena de la Republica Argentina,
Asociacion Interetnica de Desarrollo de la Selva Peruvana, Asocliacion de los
Estudiantes Indigenas de Madre de Dios, Asociacion Indigena Argentina,
Asociacion de Parcialidades Indigenas, Assembly of First Nations, Assembly of
Manitoba Chiefs, Association of Peoples of North Russia, Australian South Sea
Islanders United Council, Blackfeet Nation, Black Hills Teton Sicux Nation,
Cecujala {Bolivia), Central Land Council, Centro Estudios y Documentation
Mapuche, Centro Union Achiri, Chirapaq - Peru, Coaliticn of Aboriginal
Organizations Australia, Comision Juridica de Jos Pueblos de Integracion
Tawantinsuyana {COJPITA), Comite Campesino del Altiplano Cakchiguel
(Guatemala), Comite Exterior Mapuche, Comite Organizador Indigena Kaqchique.
Comite de Unidad Campesina de Guatemala, Comunidad Indigena Ishor, Confederacy
of Treaty of Six First Nationms, Conive, Conseil des Atikameku et des
Montagnais, Consejo Central de]l Pueblo Cuatro Martires del Pueblo Maya
Cachikel de Guatemala, Consejo de las Naciones Mayas de Guatemala, Consejo de
todas las Tierras, Conselhec Indigeza Roraina, Conselho lIndigezma Potiguar,
Coongaree, Tanganikeld People, Coordinacion Maya "Majawil Quij”, Coordinadora
Cacchikei de Desarrcllo Integral, Coordipadors Organizaciones Mapuches,
Cordillera Peoples Alliance, Cree Nation Youth Council, Council of Elders,
Murray Island Torres Strait, Dalit Nations of India, Dwane Moeders Suriname,
Federation of Aymar Markas, Federacion Nativa del Rio Madre de Dios y
Afluentes, Federacion de Tribus Xicagues de Joro, Greenland Home Rule, Grupo
Mujer Educacicn Indigena, Guarani - Argentina, Hadjabe Pecple, Eaisla -~
Kitamaat Village Council, Hmong People, Iban (Indigenocus Tribe of Sarawak),
Iina Torres Strait Islanders Corporation (Brisbane), Indisn Council of
Indigenous and Tribal Pecples, Indigenous Native American Task Force,
International Indigenous Commission, Joseph Bighead TFirst Nation, Jumma
Ration, Kaayellii Dine Nation (Utah Navajos), Kachin Independence
Organization, Kamp Indigenous Peoples Organization (Philippines), Karexa
Rational Union, Keepers of the Treasures Cultural Council of American Indians,
Kimberly Land Council, Korosngoro Integrated Peoples Oriented to Comservation
(XKIPOC), Kungarakuny Culture and Educational Association, Lumad Mindanaw,
Mrtkl - Quechuz Aymara Bolivie, Maori Aoteroa - New Zealand, Maori Legal




E/CR.4/5ub.2/1992/33
page 4

Service, Maori Womens Centre, Mapuche, Maraling Tsarutsa, Minorities Twa Du
Rwanda, Mikmag Grand Council, Mosul Vilayet Council, Mohawk Natiom, Mouvement
Tupay Katari (Bolivie), Movimiento Accion Reconciliacion, Movimiento Quintil
L. Colombia, Nabguana - Movimiento de la Juventud Kuna, Naticnal Chicano Human
Rights Council, National Coalition of Aborigimal Organizations, National
Committee to Defend Black Rights (CDBR) Aboriginal Corporation - Australia,
National Maori Congress New 2Zealand, New South Wales Aboriginal and Land
Council, Ngaati Te Ata, Nishnawbe-Aski Nation, Northern Land Council, Ogoni,
Organizacion de Mujeres del Kollasuyo (OMAK), Organiszacion Pichincha
Riccharimui (Ecuador), Organizacion Regional de la Mujer para Desarollo
(ORMI), Organizacion Sukawala, Pacific Asia Council of Indigencus Peoples,
Rainforest Defense Fund, Sahabat Alam Malaysia, Saykeeny First Nation,
Servicios del Pueblo Mixe A.C., Survie Touaregue Temoust, Toledo Maya Cultural
Council, Top End Aboriginal Coalition, United Indian Councils of the
Mississauga and Chippewa, Unrepresented Nations and Peoples Organization
(UNPO), Verts - Commission Transnatiocpale, West Queenland Aboriginal and
Torres Strait Islander Corporation for Legal Aid, Yankuikanahuak - Mexico.

(b) Other organizations and groups

Alliance Europeenne avec les Peuples Indigenes, Asociacion Identidad
Latinoamericana, Asociation des Etudiants pour 1'Amerique Latine (AEPAL),
Association de Soutien aux Nations Amerindiennes, Association Ricreativa
Culturale Italia, Big Mountain Aktionsgruppe, Bruno-Manser-Fonds, Center for
World Indigenous Studies, Centre de Documentation Amerindien Amazone - France,
Centre d'Information sur les Populations Indigenes, Comision de Derechos
Humanos de Guatemala, Comite Belge - Amerigue Indienne, Comite d'Appui aux
Peuples Indigenes A'Argentine et du Chili (CAPISAC), Comite de Solidaridad
Triqui en el Area Metropolitana, D.C., Comite de Solidarite avec 1a Lutte du
Peuple Mapuche - Chili, Comite de Boutien avec les Tucanos, Comite pro
Justicia y Paz de Guatemala, Conseil Indigeniste Missionnaire, Consultorio
Juridico de Pueblos Indigenos de Panama, Danish Centre for Human Rights,
Egyptian Organization for Human Rights, Eurcpean Association for American
Studies, Foundation for Inner Visions, Foundation Papua Peoples Pavo, Fourth
World Center, France Tibet, Freunde der Katurvoelker, Fundacion Cubana de
Derecho Humano, Health for Miporities, Homeland Mission 1950 for South
Molucces, Good Offices Group of European Lawmakers, Groupe de Soutien a la
Coordination Indigene de 1'Amazonie Bresilienne, Groupe Francais d'Education
Nouvelle, Identite Amerique Indienne, Incomindios Schweiz, Indigenous Work
Committee of the Presbyterian Church in Taiwan (Bunun Tribe), Instituto
Indigena - Guatemala, Kwia Flemish Support Group for Indigemous Peoples, Lelio
Basso International Foundation for the Rights and Liberation of Peoples,
Mondial Contact, Otavalo 92 500 Anos, Rainforest Info Center, Ressau
Solidarite, Shimin Gaikou Centre, Society for Threstened Peoples, The South
and Mesoamerican Indian Information Center, Traditions pour Demain, West
Papuan Peoples Front, Working Group on Indigenous Peoples (W.I.P.) - (The
Netherlands), World Rainforest Mouvement, Yankuikannahuan (Osterreich).

14. In addition to the above-mentioned participants, 198 individual scholars,
experts on human rights and human rights activists eand observers attended the
meetings. A total of 615 people attended the tenth session of the Working
Group. .
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Electi ¢ offi

15. At its Ist meeting om 20 July 1992, the Working Group re-elected by
acclamation Mrs. Erica-Irene A. Daes as Chairperson/Rapporteur, for the
eighth time, . : '

Qrgenigzatiop of work

16. At its 1st meeting, the Working Group considered and adopted the
provisional agenda, contained in document E/CN.4/5ub.2/AC.4/1992/L.1.

17. The Working Group held 19 public meetings from 20 to 31 July 1992. The
Working Group decided to devote the 2nd to 10th meetings to item 4 on
standard-setting activities, sixz meetings to item 5 on review of developments,
one plenary meeting to item 6 concerning ongoing work by the Special
Rapporteur of the Sub-Commission on his study of treaties, agreements and
other constructive arrangements between States and indigenous populations, and
one plenary meeting to item 7 on the International Year for the World's
Indigenous People, item 8 on meetings and seminars and item 9§ on other
matters. In accordance with established practice, the Working Group continued
to meet in private during the subseguent session of the Sub-Commission for the

purpose of finalizing this report and adopting the recommendations contained
in snnex I,

Pocumeptation
16. The following documents were made available to the Working Group:
Provisional agenda (E/CN.4/5ub.2/AC.4/1992/L.1);

Information received from the Governments of Finland and Thailand
(E/CK.4/5ub.2/AC.4/1992/1 and E/CN.4/5ub.2/AC.4/1992/4);

Information received from the United Nations organs, specialized agencies
and intergoveramental organizations: International Labour Office,

United Kations Educational, Scientific and Cultural Organization, World
Bank, Inter-American Indian Institute (E/CN.4/5ub.2/AC.4/1982/2 and
E/CN.4/5ub.2/AC.4/1992/5);

Information received from non-governmental organizations: Centro de
Culturas Indias CHIRAPAQ, Indian Council of South America, Comisién
Juridice de los Pueblos de Integracidn Tawantinsuyana, “Tupay Katari"
Movement, Food First Information and Action Network, Service, Peace and
Justice in Latin America, Report of the Tribal Summit on the Draft
Declaration on the Rights of Indigenous Peoples, Denver
{E/CR.4/8ub.2/AC.4/1992/3 and Add.] and E/CH.4/5ub.2/AC.4/1992/6);

Draft declaration on the rights of indigenous peoples - revised working
paper submitted by the Chairperson/Reapporteur, Mrs. Erica-Irene A. Daes
(E/CN.4/5ub.2/1992/28);
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Report of the Secretary-General on economic and social relations between
indigenous peoples and States (E/CN.4/5ub.2/1992/29):

Note on intellectual property of indigenous peoples: coancise report of
the Secretary-General (E/CN.4/5ub.2/1992/30);

Report on the United Nations Technical Conference on Practical Experience
in the Realization of Sustaipnable and Environmentally Sound
Self-Development of Indigenous Peoples, Santiago, Chile, 18-22 May 1992
(E/CN.4/58ub,2/1992/31).

Other documepts:

Report on the Meeting of Experts to review the experience of countries in
the operation of schemes of internal self-government for indigenous
peoples (E/CN.4/1992/42); '

Report on the Technical Meeting on the International Year for the World's
Indigenous People (E/CN.4/1992/AC.4/TM/8);

Preliminary report on the study of treaties, agreements and other
copstructive arrangements (E/CN.4/5ub.2/19%1/33);

Wbrking paper on the cultural property of ipndigenous peoples
(E/CN.4/5ub.2/1991/34);

First working paper on the International Year (E/CN.4/5ub.2/1990/41);
Second working paper on the International Year (E/CN.4/5ub.2/1991/39):

Report of Working Group on Indigencus Populations on its ninth session
(E/CR.4/5ub.2/1991740/Rev.1);

The Rights of Indigenous Peoples (Fact Sheet Ko. 9).
Adoption of the report
19. The Working Group., on 14 August 1992, unsnimously adopted the presest
report.
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I. GENERAL DEBATE

20. The Under-Secretary-General for Human Rights delivered the opening
statement. He noted that the present session of the Working Group marked its
tenth anniversary, he recalled that the International Year for the World
Indigenous People would shortly begin. The Under-Secretary-General noted that
although indigezous peoples lived in different States with different social
and economic realities, they shared common concerns and problems, including
lower than average life expectancy, in particular of children; the
disappearance of their means of livelihood and cultures; marginalization with
respect to the process of decision-making. He noted also that the
deterioration of the envircnment had a direct impact on their ways of life; in
that connection, he referred to the Technical Conference on the Indigencus
Pecples and the Epvirooment held in Santiago, Chile, in May 1992, in the
conclusions adopted at the Conference which were importast both for the
indigenous peoples and the international community.

21. The Under-Secretary-General emphasized that the United Nations had a
major role to play towards achieving international recognition and protection
of the 300 million indigenous peoples 2ll over the world. The Organization's
commitment was demonstrated by the creation of the Working Group on Indigenous
Populations which had made progress in drafting a declaration on the rights of
indigencus peoples; the proclamation by the General Assembly of 1993 as the
Interpational Year for the World's Indigenous Pecple and the diversified
programme of activities planoned thereunder; the creation of the United Natioms
Voluntary Fund for Indigenous Populations, as well as the establishment by the
Secretary-General of a special Voluntary Fund for the Internaticnal Year for
the support of projects aimed at concretely improving the living conditions of
indigenous pecples.

22. In his position as Coordinator of the International Year, the
Under-Secretary-General would further endeavour to encourage the full
participation of the rest of the United Nations system in this important
initiative; several agencies had already responded positively. He had
obtained the support of Goveraments for the creation of a small team of
indigenous administrators who would assist him in the coordination of the
activities of the International Year; so far, three Governments had answered
his appeal and had provided the Centre for Human Rights with the valuable
assistance and expertise of three representatives of indigenous communities.
The Under-Secretary-General praised the Chairperscn/Rapporteur of the Working
Group, Mrs. Erica-Irene A. Daes, and the members of the Working Group for
their commitment and congratulated them on the progress they had achieved in
the slaboration of the draft declaration (the full text of the
Under-Secretary-General's statement will be issued as document
E/CN.4/5ub.2/1992/33/7A44.1)

23. The candidacy of Mrs. Daes as Chairperson/Rapporteur of the Working Group
was proposed by Mr. Alfonso Martinez and seconded by Mr. Hatano. Mrs. Daes
vas slected by acclamation Chairperson/Rapporteur of the Working Group for the
eighth time. Following her re-election as Chairperson/Rapporteur,

Mrs. Erica-Irene A. Daes, invited the Working Group to adept the provisional
agenda contained in document E/CN.4/5ub.2/AC.4/31992/L.1. The provisicnal
agenda was adopted by consensus. : '
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24. 1In her opening statement, Mrs, Daes briefly evaluated the work of the
Working Group since its creation in 1982, She noted that although the two
main tasks of the Working Group had remaiped the review of developments and
the elaboration of internpatiozal standards, its agenda had grown consideradbly’
since 1982. In fact, additional issues were mow being considered such as the
complex study on treaties and other constructive arrangements between States
and indigenous peoples, entrusted to the Special Rapporteur,

Mr. Alfonso Martinez, and the study én cultural property of indigenous pecples
which had been assigned to her in her capacity as Special Rapporteur.

25. In her opinion, the systematic work and intense debate carried out by the
Working Group since 1982 had resulted in three main achievements. The first
was that the United Nations, by establishing the Working Group, organizing
seminars and meetings, and approving studies, had contributed a better
understanding of the rich diversity of cultures and ways of life of indigenous
peoples. In that connection, she emphasized that without such a fundamental
understanding there could be no tolerance, understanding and accommodation of
different values and views. The second achievement was the valuable
coptribution made by the Working Group to the elaboration of the draft
declaration on the rights of indigenous peoples which, she hoped, would become
a standard to which both Governments and indigenous peoples could aspire. To
this end, she underlined that she would make every effort to ensure that the
draft declaration should reflect both the full range of ideas and concerns of
indigenous peoples and the suggestions and views of Governments. Over the
last 10 years, the debates and the discussions revolving around the draft
declaration had led to the establishment of & constructive dialogue between
Goveroments and indigenous peoples. Moreover, the Working Group itself had
become a unigque forum in the world community where the aspirations and
concerns of 300 million indigenous pecples could be voiced. This was, the
third achievement to be taken into account on the occasion of this anniversary
session.

26. Mrs. Daes recalled that 1993 had been proclaimed the International Year
for the World's Indigenous FPeople and expressed the hope that the event would
be used to raise worldwide awareness of indigenous peoples issues and as a
basis for long-term improvements through the establishment of concrete
programmes and projects aimed at bringing substantial changes in the lives of
" indigenous peoples. In that context, she recalled that a three-day technical
meeting would take place immediately after the Working Group's sesszion to
discuss projects and activities related to the Internaticnzal Year; she urged
the participants to make every effort to prolong their stay in Geneva and to
participate in this very important meeting. $She also noted that the World
Conference on Human Rights, to be beld in Vienna in June 1993, sbhould equally
be conceived as an important occasion for airing the concerns and the
aspirations of indigemous peoples. It would be unthinkable that the World

Conference on Human Rights would not include an item on ipdigencus rights and

other relevant issues.

27. With regard to the method and organization of work of the session,

Mrs. Daes expressed her hope that the Working Group would continue to make
substantial progress on the draft declaration. In particular, she boped to
complete the first reading and devote time to a second reading of the first of
the opsrative paragraphs of the draft declaration as submitted by the
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Chairperson/Rapporteur at first reading and revised later by her in order to
include certain important amendments proposed by Governments, indigenous
peoples and specialized agencies, During the session, the Working Group would
have the opportunity to consider the preliminary report of the

Special Rapporteur, Mr. Alfenso Martinez, on treaties, agreements and other
constructive arrangements, as well as a note preparsd by the secretarist on
the intellectual property of indigenous peoples.

28. Mrs. Daes referred also to the May 1992 Santiago meeting and sxpressed
her satisfaction for the constructive and useful report adopted at this
conference. .She stated that the Centre for Human Rights was planning to hold
a regional training course on human rights in the Latin American region during
1993; it was also preparing for publication a manual on practical experiences
of indigenous populations in internal self-government, an initiative which was
made possible thanks to a fimancial contribution from the Goverament of
Denmark. ' ‘

29. She mentioned her visit to New Zealand, at the invitation of the
Government, during which she had been able to meet with governmental officlals
including, in particular, the Prime Minister and other ministers, and
representatives of the Maori people, in particular with their respected Queen,
Te Atairangi Keahu, the Chief Judge and members of the Waitangi Tribuznal, the
representatives of the Maori Congress and of a great number of tribes
representatives. She expressed her gratitude to the Government of New 2Zealand
and to the Maori people for their invitation and contribution to the work of
the Working Group.

30. She had also attended at the First World Indigenous Youth Conference,
held in CQuebet, Canada, in July 1992, where she had been impressed by the
enthusiastic and dynamic participation of the younger generation of indigenous
people; indigenous youth is an essential human resource which can contribute
to ecoznomic, social and cultural development at the national, regional and
international levels. She expressed her gratitude to the Governomeants of
Quebec and Canada and, in particular, to the youth organizations and to the
Grand Council of the Crees of Quebec for their assistance and support to the
above-mentioned Conferexnce.

31. Further, Mrs. Daes sxpressed her appreciation to the heads of States or
Goveraments of the States participating in the Conference on Security and
Cooperation in Lurope (CSCE) for considering some of the issues related to
indigenous peoples and adopting within the "Framework for Monitoring
Compliance with CSCE Commitments and for Promoting Cooperation in the Human
Dimension" provision 29 by which the participating States agree that their
CSCE commitments regarding human rights and fundamental freedoms apply fully
and without discrimination to the "persons belonging to indigenous
populations”. Finally, Mrs. Daes noted that this year the Voluntary Fund for
Indigencus Populations had enabled 41 indigenocus pecples representing

40 organizations from 19 countries to attend the Working Group, and expressed
her gratitude to the donors who had made this possidle with their genercus
contributions (the full text of Mrs. Daes' opening statement will be issued as
document E/CN.4/8ub.2/1992/33/Ad4.1).




E/CR.4/5ub.2/1992/33
page 10

32. The representative of the cbserver Government of New Zealand, expressed
his Government's deep appreciation for the visit Mrs. Daes paid to his
country; he thanked her for the invaluable assistance provided @uring the
consultation process between goveramental departments and other agencies and
the Maori representatives., Following the minth session of the Working Group,
the New Zealand Government had devoted considerable attention to the draft
declaration, the outcome of this exercise was, jinter alia, the establishment
by the Government of an official Steering Committee which coordinated the
Working Group on Indigenous Populations related to issues. EKEis Government had
decided to contribute again to the Voluntary Fund for Indigenous Populations.

33. Ms. Hekia Parata, General Manager of Policy of the Ministry of Maori
Development, endorsed the statement made by the representative of the observer
Governmeat of New Zealand and thanked Mrs. Daes on behalf of the Minister of
Maori Affairs for her visit. B5She then outlined the role and the _
responsibilities of her zewly created ministry called Te Puni Kokiri, and
referred to the Treaty of Waitangi between the Maori pecple and the British
Crown as the principal framework within which her ministry works.

34. The Working Group was also attended by Judge EAddie Durie, Chairman of the
Waitangi Tribunal, as well as the represesntative of the Maori Naticpal
Congress, Mr. Archie Taiaroa, who also addressed Mrs. Daes.

35. After expressing her gratitude to the delegation of the Goverment of

New Zealand and the representatives of the Maori people, Mrs. Daes also
referred to the substantial contributions made by New Zealand to the Voluntary
Fund for Indigenous Populations.

36. The representative of the observer Govermment of Australia, the rederal
Minister for Aboriginal and Torres Strait Islander Affairs,

Mr. Robert Tickner, emphasized the important role of the Working Group inm-
promoting and protecting the rights of indigencus peoples and stated that his
Goverament believed in its continuing value. He suggested that the Working
Group should, in addition to its working on the draft declaration and
reviewing further developments, give consideration to other developments in
the area of standard-setting; it should also endeavour to make concrete
suggestions as to how the problems of indigenous peoples could be addressed.
He then drew attention to the concern shared by many of the participants that
once the draft declaration would move out from the Working Group, indigenmous
people might no longer be able to participate in and provide their important
input into its further elaboration. He accordingly recommended that if a
working group were to be set up by the Commission on Human Rights to consider
the draft declaration it should schedule its sessions to allow indigenous
peoples to participate fully. Measures should be taken so that indigenous
representatives be in a position to make their substantive contribution to the
consideration of the draft declaration by the Commission on Human Rights.

37. The representative of the observer Government of Canada endorsed the view
expressed by the repressntative of the observer Goverament of Australia that
the Working Group should pot cease to exist after the completion of the draft
declaration, since it represents too important a forum for a comstructive
exchange of views between Governments and indigenous peoples.
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38. The representative of the Grasd Coupcil of the Crees of Quebec,

Mr. Ted Moses, stated that after the completion of the elaboracicn of the
 draft declaration, the Working Group should be given the status of an

established United Natioms body and contipue its importast activity and

contribution to the protection of the rights of indigenous peoples.

39. In her closing stabement, the Chairperson/Rapporteur noted that, once
sgain, the Working Group had proved to be the main meeting place in the
United Nations system for the world's indigenous peoples, and expressed her
satisfaction for the increased attendance on the part of izdigenmous pecples’

. delegations and the efforts made by many indigenous peoples to attend the
meeting. The Working Group played an important role: thasks teo its activity
since 1982, many of the observaticns made by Mr., Martinez Cobo in his report
on discriminaticn against ipdigenous peoples had been confirmed; indigenous
peoples had now taken their rightful place in the debates and on the agexndas
of United Nations bodies. Coxncerning the standard-setting activities, she
referred to “Agenda 21", the plan of.action adopted, iz Rio de Japeiro, at the
United Nations Conference on Epviroament and Development in Junme 1992, which
reflected some of the ‘principles contaifed in the draft declaration.

40. Mrs. Daes noted that the Working Group had made sigmificant progress iz
its standard-setting activities, by completing the first reading of the draft
declaration and advancing substeaatially iz the second reading. She stressed
the particularly stimulating and productive dedbate on the coacept of
"self-determination” and some other key cozcepts and notions of the draft
.declaration. The full draft declaration, as agreed uporn by the members of the
Working Group at first reading, would be annexed to the report of the Working
Group to the Sub-Commissicz and that the report, together with the text of the
draft declaration, would be submitted to Governments, iptergoveramental and
non-goveramental organizations requesting their comments and amendments. She
believed that the Working Group had a moral obligation to fizmalize the draft
declaration at the level of the Sub-Commissicn for the Intermational Year for
the Horld's Indigencus People in 1993, axnd invited all participants to do
their best to reach s balanced consensus text to be submittsd to the
Sub-Commission. She fully sbared the concerzs expressed by maay
representatives of both observer Governments and indigencus peoples about the
future of the declaration once it would leave the Working Group: serious
thought would have to be given to bow indigenocus pecples could continue to
participate fully and without discrimination in future forums in which the
draft declaration would be examined.

41. ¥rs. Daes appealed to Governmests, non-governmental organizatioms and
internstional educatiozsal and business imstitutions te coatridute gezarously
to the Veluntary Fund established to support the programme of activities of
the Intersational Year: these contributicns were particularly needed because,
a3 a result of the continuing financial straiasg, 5o funds for supporting the
Year would be provided from the regular budget of the United Nations. She
velcomed the inmitiative of the Aboriginal Youth of Australia for asgreeing te
host the sscond iadigeamous youth conference in 1993 ia Darwin, Australis; she
davited the United Nations agencies, ILO, UNESCO and UNICEF in particular, to
effer their assistance to the orguaizaticns of indigenocus youth. Tinally,
Mrs, Daes extended her thanks to the Working Group members, all participants
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in the session, and the secretariat for their work. She expressed her
gratitude to the Internationa) Service for Human Rights and the Indigenous
Centzre for documentation, Research and Information (DOCIP) for the technical
secretariat services they had provided to indigenous represemtatives (the full
text of Mrs. Daes' closing statement will be issued as document
E/CR.4/8ub.2/1992/33/Ad4.1).

II. EVOLUTION OF STARDARDS CONCERNING TERE
RIGHIS OF INDIGENQUS PEOPLES

42. At tbhe lst meeting, tbe Chairperson/Rapporteur of the Workiag Group,

Mrs. Erica-Irene A. Daes, stated that the tenth session of the Working Growp
would mainly be devoted to standard-setting activities and invited all
participants to make their best efforts in order to continue to work
effectively and productively with a view to further progress iz the
elaboration of the draft declaretion. She had prepared a revised working
Paper (E/CN.4/Sub.2/1992/28) containing her proposed text of the.draft
declaration on the rights of ind:genous peoples-as well as suggested revisions
by Governments, intergovernmmental organizatioms, indigenous organizations axnd
other interested parties.

43. She suggested that the Working Group devote the rest of the veek
discussing at first reading the proposed text, and suggested revigions
thereto, from draft operative paragraph 20 onward, including three additional
paragraphs she had propesed and to be inserted without prsjudice teo their
placement (E/CN.4/5ub.2/1992/28, Section B). On the basis of the debate, the
members of the Workiag Group would elaborate a pew text. Observers would be
able to make prelimivary commeats on the nev draft at this session; the text
would be transmitted.to Govermments, 1ntcrgovermcnta1 organizations,
indigenous organizations and other interested parties for more detailed ]
consideration and commentary. After the completion of the first reading, the
Working Group should examine.at second reading the draft operative paragraphs
to the draft ‘declaration contained in document E/CN.4/5ub.2/1992/28,
Section A. Fiznally, the remaining meetings of the Working Group would be
devoted to the other items mentioned in the agenda.

44. The Working Group continued the first readiag of the draft declaration
provision by provision at itz 2and to 8th meetings. The second reading of
draft operative paragraphs 1 to 14 inclusive took place at the 9th and

10th mestings of the Working Group.

A. Geperal commepts

45. The representative of the observer Geverameat of Finlamd’ highlighted the
erucial importance of the standard-setting activity of the Working Group.,
taking inte account the fact that, thus far, ILO Ceaventions Nos. 107 and 169
could provide only & limited protection of the rights of indigesous peoples
because of their status. With respect to the draft declaratios, he pointed .
out that some provisions still remained highly controversial, iz partismlar
those concerning the issue of "self-determination”.of indigenous pecples and
their rights to the lands they had beex traditicnally usiag and living en.

Ee felt that several slements were still missing from the draft declaration,
such as provisions concerning vocational traizsing, ¢conditioas of employment
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and access to social services., Nevertheless, he expressed his Government's
firm conviction that the elaboration of the draft declaration by the
Chairperson/Rapporteur and the Working Group should be achieved by 1993 so as
to make its adoption coincide with the International Year for the World's
Indigenous People.

46. The representative of the cbserver Government of Chile said that the
draft declaration should inmcorporate principles and general guidelines, which
could contribute to the amalysis and the implementation of indigenous issues
both at the social and the decision-making level. He further stressed that
the principles embodied in the draft declaration should, within the domestic
framewerk, stimulate appropriate normative processes and, above all, encourage
the acquisition of a responsible social attitude with respect to indigenous
peoples, their rights and their aspirations.

47. The representative of the observer Goveranment of New Zealand emphasized
the importance of consisteancy of the draft declaration with other
international standards, and referred as well to the matter of compatibility
with national laws. He drew attention to Agenda 21 prepared for the

Earth Summit, which he considered directly relevant to the work of the
Working Group:; he also referred to chapter 26 of the said Agenda with respect
the role of national legislation on indigenous matters.

48, The representative of the observer Goverament of Australia stated that
the progress made in the standard-setting activity of the Working Group had
been remarkable, in particular in 1991. However, it was imperative that the
second reading of the draft declaration be completed by the eleventh sassion,
i.e. in 1993, since a further delay would amount to a serious loss of momentum
with the consequence of reducing significantly the prospects of adoption of
the instrument. In this context, the objective which should be clearly kept
in mind alsoc at further stages of the elaboration process, namely at the
Sub-Commission and the Commission level, was that the final cutcome be a
balanced and realistic aspirational text so that it could be widely accepted
both by Governments and the international community as a whole.

49. The representative of the observer Goverament of Canada expressed
satisfaction for the substantial progress made by the Working Group. While
expressing the hope that the draft declaration be adopted during the
International Year for the World's Indigenous Pecple, he emphasized that
clarity of language and avolidance of redundancy would be two essential
prerequisites for eansuring an easier and faster megotiation process at the
Sub-Commission and Commissicn level. In this connection, he pointed out that
several provisions of the text of the draft declaration were repestative:
certain concepts and terms such as “people”, "self-determination” as well as
"lands and territories” were freguently used without definition and therefore
would need further clarification. He therefore welcomed the intention of the
Chairperson/Rapporteur to include in the introduction to the final version of
the éraft declaration an interpretation of these concepts.

50. The representative of the Izndian Council of South America stressed the
important role of the United Nations in educating peoples to respect cultural
differences. He was alsc in favour of the adoption by the Working Group of.
the draft declaration in 1993. '
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$1. The representative of the Grand Council of the Crees of Quebec moted that.
indigenous pecples all over the world continue to belong to the poorest
segments of the population and to be neglected by the international community’?
it was against this sad background that the work of the Working Group should
be measured. In fact, the existence of the Working Group and its
standard-setting activities have strongly encouraged the protection and the
recognition of indigemous peoples throughout the United Nations system to such
an extent that it could be stated that indigenous peoples were now also being
recognized, in practice, as subjects of international law. The drafting
process of the declaration had had a positive impact on some forward-looking
Governments, in that they had already proceeded to adopt, or were in the
course of doing so, appropriate measures aimed at putting into effect
essential human rights standards discussed within the Working Group.

§2. The representative of the cbserver Government of the United States of
America stated that his Government welcomed the fact that the draft
declaration had, in large part, focused on two fundamental aspects conceraing
the protection of the indigenous pecples, namely non-discriminpation and
equality before the law, and their right to preserve and develop their
identity. He pointed out that a large pumber of the provisions contained in
the draft declaration would reguire States to assume overbroad and unrealistic
duties., Moreover, several provisions of the draft declaration called for a
more precise definition. Many concepts contained in the draft declaration,
e.g. the concepts of "self-determination", “peoples”, "land rights", etc. were
characterized as rights owed to an individual, whereas they should have beexn
conceived as desired objectives rather than rights. The draft declaration
should sddress in a clear and realistic manzer the question of the
rejationship between national law and the control by indigenous peoples over
lands and resources, and define in which cases the latter may bs limited by
the former.

53. The representative of the observer Government of Brazil reaffirmed his
Government's deep commitment to the elaboration process of the draft
declaration and the importance given by it to the protection of "indigenous
populations' rights”; iz this conpection, he indicated, jnter alia., that a
thorough revision of indigenous rights in Brazil was presently under way.
However, he voiced his Government's concern about the introduction of some
potentially controversial wording in the text and in the title of the draft
declaration itself. He alsc expressed concern about the use of the concepts
"indigenous pecples” and "self-determination” azd, although he welcomed the
proposal of the Chairperson/Rapporteur of providiang interpretation of these
concepts in the final version of the draft declaration, he maintained that
this exercise would not elimipate existing doubts. Like the representative of
the observer Govermment of New Zealand, he referred particularly to

chapter 26 of Agenda 21, adopted at the United Fations Conference on
Environment and Development: this text could be usefully referred to by the
Working Group since it contained some of the most advanced principles
recognized by the international community with regard to indigenous peoples’
protection.

54. The representative of the observer Goverament of Japan stressed that the .
historical and the social contexts in which indigepous peoples live, as well
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as the world's political and legal systems, varied significantly from country
to country, therefore, it was essential that the provisions of the draft
declaration be as realistic and flexible as possible.

55, The representative of the Aboriginal and Torres Strait Islander
Commission stressed, jpter 2lia, that the elaboration process of the draft
declaration should be completed and urged the Working Group to make every
possible effort to finalize and adopt the text of the draft declaration
by 1993,

56. The representative of the Comision Juridica de los Pueblos de Integracion
Tawantisuyana recommended that the provisions of the draft declaration be kept
as realistic and flexible as possible.

57. The represeptative of the observer Government of Norway, who also spoke
on behalf of Denmark, Finland and Sweden, made a general statement on
standard-setting activities. Reaffirming the strong commitment and genuine
interest of the Nordic countries in the ongoing work of the Working Group, he
expressed the hope that the final outcome would result in an effective
declaration which could actually improve the situation of the werld's
indigenous people. He endorsed the recommendation made by the representative
of the observer Government of Canada with regard to the importance of clarity
of language and avoidance of redundancy. In order for the draft declaraticn
to achieve universal acceptance two essential coanditions should be met:

(a) that the language be sufficiently flexible to apply to the different
situations of indigenous peoples as well as the different social and legal
systems of the countries ia which they live; (b} that flexibility be
associated with a firm pretection of indigenous peoples' rights within the
various systems. Flexible language is imperative when applied to situatioxns
concerning the enjoyment and the exercise of land rights by indigenous
peoples. Referring to the guidelines on the setting of international
standards in the field of human rights, contained in General Assembly
resolution 417120 of 4 December 1986, he welcomed the clearly stated intention
of the Chairperson/Rapporteur to ensure that the draft declaratioam be in
accordance with these guidelines., He echoed the statements of the
representatives of the observer Governments of Australia and Canada concerning
the importance of ensuring that indigenous representatives be able to continue
to make substantial input at further stages of the slaboration of the draft
declaration.

$8. Mr. Chernichenko, a member of the Working Group, shared the view of many
other participants that the provisions of the draft declaration should be
formulated with a view to reflecting the opinions of all interested parties
and encouraging broad consensus. In this connection,. he expressed concern
about the tendency on the part of & number of representatives to mnke the
rights articulated in the draft declarstion too detailed.

§6. The representative of the National Indian Youth Council voiced the same
concern as Mr. Chernichenko and warzned that the trend towards imcluding
excessively specific language in the draft declaration entailed two negative
consegquences: (&) it would inevitably lead Governments to increase their
tendency to limit or gqualify the language, and (b) it would be conducive to a
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draft declaration which would not apply equazlly to the different circumstances
of diverse indigenous peoples. What was ultimately at stake at every

Working Group's session was the actual improvement of the conditions of the
world's indigenous peoples. Although copsepsus among States and other
relevant actors had not progressed as far as indigenous peoples' expectations,
satisfaction should indeed be folt for the fact that consensus now existed on
a defined set of principles, and that the Working Group had succeeded in
promoting dialogue on the content of indigesous peoples' rights.

60. The representative of Minority Rights Group observed that the reference
made to General Assembly resolution 41/120, which calls for the consistency
with existing interszational human rights instruments, was not appropriate. BHe
argued that interpational human rights law was capable of many interpretations
and evolution, accordingly, a rigid borderline between 0ld and new standards
could not be drawn, and pew standards could be consistent even if they go
further than o0ld ones. While throughout the draft declaration references were
made to Auties of States to take measures to implement the rights contained in
the declaration, there was no general measures clause; such a clause should be
included, as was the case in the draft declaratiosn on the rights of persons
belonging to national or ethnic, religious and linguistic minorities.

61. Thirty-four indigenous peoples' orgarizations, including eight with
consultative status, submitted a written statement recommending that the draft
declaration be submitted for technical review by the secretariat on completion
of the second reading and that the Working Group hold its twelfth and
thirteenth sessions in the Western Hemisphere and in the Asian/Pacific region
with the intent of Aisseminating the text in those regions.

B. Comments on specific provisions of the draft declaration

62. At the 3rd meeting, the Chairperson/Rapporteur, Mrs. Daes, introduced
item 4 of the agenda and submitted to the attention of the Workimg Group
document E/CN.4/8ub.2/1992/28, Section B, for consideration. The Working
Group proceeded with the first reading of the draft declaration provision by
provision, from draft operative paragraph 20 to 30, as well as paragraphs
suggested by the Chairperson/Rapporteur for consideration for inclusion
without prejudice to their placement, contained in document :
E/CN.4/5ub.2/1992/28. At the 9th meeting, the Working Group concluded the
first reading of the draft deciaration and began its second reading from
operative paragraph 1. At the 10th meeting, it concluded its second reading
after consideration of operative paragraph 14, Before introducing both the
first and the second reading, the Chairperson/Rapporteur invited the
participants to make amendments, revisions and suggestions to sach provision
under consideration. .

63. During the discussion, certain issues were regarded as particularly
important and, accordingly, wers the object of a substantial debate, in
particular the inclusion of the notion of “self-determination” in the draft
declaration. Many references and proposals were alsc made by some
participants based on the report of the tribal summit on the draft
declaration, held in Denver in June 1992 (E/CH.4/5ub.2/AC.4/1992/3/084.1),
which were taken into account by the members of the Working Group.




E/CN.4/5ub.2/1992/33
page 17

. 64, Most representatives of observer Governments put forward strong
reservations with regard to the inclusion of references to
‘*self-determipation”. 1Ia particular, the representative of the observer
Government of Canada affirmed that they were ready to favour the insertion of
the principle of self-determination for indigenous people provided that it be
understood that the right of self-determination was exercised (a) within the
framework of existing pation-States, and (b) in a manner which recognized an
interrelationship between the jurisdiction of the existing State and that of
indigenous communities, where the parameters of jurisdiction were mutually
agreed upon. The representative of the observer Goverament of Norwvay,
speaking also op behalf of Denmark, Finland and Sweden, stressed that great
caution was necessary in relation to the term “self-determination” and urged
for it to be qualified carefully, if included in the draft declaration, Like
the previous representative, he also specified that any gualification should
first of all clarify that the principle of self-determipation as embodied in
the draft declaration referred to self-determination within the framework of
existing States,

65. The representative of one observer Government expressed his concern that,
while the term "self.determination' was often used to imply a wide range of
autonomous decision-making arrangements short of full independence, operative
paragraph 1 of the declaration, in its present wording, might be misconstrued
as protecting the right of indigenous peoples to independence as a separate
State. His concern was echoed by another representative of one observer
Government who stated that including reference to self-determinmation could not
only lead to conflict with intersnational law, but alsc undermine State
sovereignty.

66, The representative of the cbserver Government of Australia, while
recognizing the legitimate concern of States to preserve their territorial
integrity, expressed support for the inclusion of language referring to
self-determination in the draft declaration. In this conzection, he suggested
that iz order to overcome the céncerns voiced by many Governments with regards
the jpclusion of self-determination language in the draft declaratiocn, a more
explicit reference to the 1970 Declaration of Principles of International Law
on Friendly Relations and Cooperation among States than that contained in the
present operative paragraph 4 should be inserted. The general debate on
self-determination as developed in international fora had witnessed the
emergence of the view that there might be ways in which the right of
self-determination could be legitimately exercised short of the choice of
separate status as an ipdepsndsnt soversign State. In his Govermment's
opinion, a system which would guarantee full and genuine participation apd
fundamental human rights, as well as recognisze the special position of
indigenous peoples, could provide an adequate and real realization of
self-determination. Specific recognition of the right of self-determination
for indigenous peoples, as separate and distinct peoples, would assist them to
overcoms the barriers to full democratic pnrticipation in the political
proenss by which they are governed.

67. The Chairperson/Rapporteur, Mrs. E.I. Daes, pointed out that the principle
of self-determination, as discussed within the Working Group and as reflected
in the éraft declaration, was used in its internal character, that is short of
any implications which might encourage the formation of indspendent States.
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68. A pumber of representatives of indigenous pecples maintained that the
right to self-determination was an inherent and inalienable right of all
nations and pecoples which existed independently from recognition from
Goveruments and international organizations. They further stated that the
meaning they ascribed to the right to self-determination was that attributed
to it by international law. In this conmection, they specified that, in
addition to the right to determine their own destiny and political, economic,
cultural aod social structures, the right of self-determination should
pecessarily encompass the right of indigemous peoples to use and control their
own lands and natural resources, to impose tazes, to engage in cross-border
trade, to impose their own criminal and civil jurisdiction with respect to
indigenous peoples as well as pon-indigenous living on their territory.

69, The representative of the Aboriginal and Torres Strait Islander
Commission recognized the necessity to insert in the draft declaraticn some
qualifying language accompanying the right to self-determination of indigenous
peoples. This approach was preferable to that suggested by the
representatives of some observer Governments, i.e. that the concept of
~ self-determination be replaced by the term "self-management”; the use of this
term would drastically weaken the draft declaration. Australia‘'s experience
had shown that self-determination was an aspirational concept which provided a
firm basis for progressively increasing the decisicn-making powers of
indigenous peoples, ’

70. Mr. Chernicheanko proposed to reformulate operative paragraph 1 of the
draft declaration with the following new wording: “Indigenous peoples have
the right to self-determination. Ia the context of this declsrationm, it means
first of all the right to autonomy and {(or) self-government, including the
right to freely determine their political status and institutions and freely
pursue their econmomic, social and cultural development. The realization of
this right shall not pose a threat to the territorial integrity of the State."

71. The Chairman of the Board of Trustees of the Voluntary Fund for
Indigencus Populations, Mr. A, Willemsen-Diaz, referred to the Charter of the
Usited Nations, the 1970 Declaration on Friendly Relations among States and
the 1960 Declaration on Granting Independence to Colonial Countries and
Peoples, where the principle of self-determination was recognized as a
fundamental humas right the enjoyment of which was an essential precondition
for the enjoyment of any other human rights and fundamental freedoms. An
uncompromising denial of this right to indigenous peoples might lead to
potentially dangerous and conflictive situations.

72. Az international scholar, Mr. D. Sanders, stressed that some leading
international jurists had agreed that, although indigenous peoples é&id not

. normally have the right to secession, self-determination could equally apply
to them in the forms of self-government or autosemy within existing States.
Another scholar, Mr. J. Palkowski, stated that the Working Group was in the
process of creating a double standard of self-determination in respect to
indigenous peoples, and suggested that the universal language of article 1
common to the international covenants on human rights be used in the draft
declaration with the addition of a specific reference to indigenous pecples.
This formula would equally solve the problem of inconsistency of the draft
declarstion with the other international human rights imstruments.
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73. Reservations as to the use of the term "peoples” in the draft declaration
wvere expressed by many representatives of observer Goveraments.  In
particular, the representative of the observer Goveranment of Cazada stated
that Canada's acceptance of the term "peoples” was subject to the inclusion of
8 qualifying phrase failing which they would only support the use of the term
"people”. The representative of the observer Govermment of the United States
of America indicated that his Goverament could not accept the term “pecples”
as presently employed in the draft declaration, and suggested that, if the
term was eventually to be retained, the draft declaration should then include
a provision eguivalent to that contained in the ILO Convention No. 169, which
made clear that the use of the term "peoples” in that Coavention did not imply
the right of self-determipation as it was understood in international law,
The representative of the observer Government of Japan cautioned against
having the term “indigenous peoples" unqualified for this could eventually
~open the way to subjective definitions and, as a consequence, to confusion.
The representative of the observer Government of New Zealand said that,
whatever the scope and the meaning of the term "indigenous peoples” in the
draft declaration, New Zealand strongly wished that it covered the special
position of the Maori people in Rew Zezland.

74. Some representatives of indigenous peoples contended that the draft
declaration should indeed consistently refer to indigenous "peoples". They
slso argued that it was not for Governments to determipne who constituted a
nation or a people, since peoples were entitled to decide for themselves.

75. The use of the terms "lands", “"territories" and “resources" in the draft
declaration raised some doubts. A pumber of representatives of Governments
stated that these terms should be explicitly defimed, although this exercise
appeared to be very problematic. The meaning and the scope of some related
concepts in the declaration, such as the "distinetive and profound
relationship” of indigenous peoples to their lands, territories etc., the
terms “contreol" and “traditional occupatica" were indicated as both vague and
overbroad and therefore difficult to apply in different contexts. The
representative of the observer Government of Brazil atated that indigenous
peoples in Brazil had the exclusive use of the land they occupied, but added
that "lands" belonging to the federal Government were inalienable. Some

representatives of indigenous peoples asserted that i{ndigenous peoples had the

ipalienable right to defipe their own system of land, sea and ice-sea tenure.

76. 1In conpection with draft operative paragraph 20, several comments were
made on the term “compensation”, after the representative of the observer
Goverament of Chile had propesed to replace this term with the word
“"reparation”, arguing that the latter had broader historic and economic
implications. A number of representatives of indigenous peoples did not
support Chile's proposal on the grounds that reparation had a narrover scope
in lav, whereas “compensation" implied moral justice as well. They also
contended that “"compensation" bad a meaning of ongeing social justice. 1In
this context, Mrs. Daes stated that the members of the Working Group thought
that "compessation” was more international in character, and stressed that
most national constitutions used the term “compensatiozn”.

77. Certain represestatives of observer Goveraments expressed some concern
about inclusion in the draft declaration of the concept of collective rights.,
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One of the them argued that the exercise of collective rights by indigenous
peoples could seriously override that of their individual rights. The
proposal was also made to use the formula “in community with others" already
used in the international standards concerning the protection of minorities’
rights, instead of a direct reference to collective rights. 1Ia particular,
the representative of the observer Government of Japan expressed concern about
the recognition in the draft declaration of so many kinds of collective rights
as opposed to individual rights, and stated that this approach was
unprecedented in international instruments. Support for the inclusion and
maintenance of the concept of collective rights in the draft declaration was,
on the contrary, stroogly voiced by a number of representatives of indigenous
peoples. :

78. The right of indigenous peoples to “"sutosomy in matters relating to their
own internal and local affairs", was equally subject to considerable

scrutiny. The representative of one observer Goverament suggested that
because this right was somewhat imprecise, it needed to be given effect in a
flexible manner. It was also stressed that with respect to autonomy, national
law should prevail, with only limited exceptions. Another suggestion put
forward was to replace "autonomy"” by "self-management": objections to this
proposal were made with the argument that self-management was merely an
administrative concept that did not include decision-making activity.
Moreover, representatives of indigenous peoples from Peru and Chile recalled
that there existed already a tradition of autonomy in rural commupities in
their countries.

79. The terms "mental integrity” and "cultural genocide" included in the
draft declaration were referred to as undefined and unclear terms by several
representatives of observer Goveranments. The latter also stated that they
felt uncomfortable with respect to the inclusion of the concept of “cultural
genocide” in the draft declaration.

80. The Chairperson/Rapporteur, Mrs. Daes, explained that the terms “mental
integrity" and "cultural genocide" are terms which have been included already
in official documents of the Usnited Nations system. Also, she stated that it
is her intention to include in her commentary on the draft declaration an
interpretation of these terms in order to aveid any misunderstanding.

I1I. REVIEW OF DEVELOPMENTS PERTAINING T0 THE PROMOTION AND
PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
OF INDIGENOUS POPULATIONS

81. Item 5 was discussed from 27 to 30 July 1992 at the 11th to

the 16th meetings of the Working Group. One bundred and sixzteen speakers
addressed this item. While reviewing recent developments many participants
stressed the importance of the draft declaration in the eventual solution of
problems faced by indigenous peoples.

A. Right to )ife apd physical inptegrity mnd other civil rights

82. Continuing viclations of the right to life were a major concern of
indigenous representatives: they spoke of mass and systematic killings,
including murder and disappearances of indigenous leaders and activists, as
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well as deaths in custody. Several speakers referred to massacres which had
occurred in the last few months; they also referred to practices of torture,
rape, arbitrary arrest and detention and the impunity which accompanied such
crimes. Much of this violence was perpetrated by the armed forces.

83. One indigenous representative stated that her Goverament, through &
campaign of road sigas, had insinuated that there was a conflict bestween

the rights of private property owners asd those of indigenous peoples; the
programme had resulted in increasing temsion between indigenous peoples and
private landowzers leading to the massacre of 20 indigenous persons, and later
to the murder of the lawyer representing the indigenous community.

84. The representative of another indigenous group discussed what he called
his Goverument's policy of cultural genocide. The Goveroment was transportiag
non-natives from other areas onto his group's resource-rich traditicnal lands
in order to culturally overwhelm the local population; this policy resulted

in ipcreasing tensions between newcomers and the local populations. The
representative alleged a programme of forced birth control that was applied
only to indigenous women, 10 to 49 years old, to easure the eventual
extinction of his people and the creation of "a new pure human being" in that
country. Some indigenous leaders said their communities only numbered about

1,500 to 2,000, each, the last survivors from pecples with distinct languages,

customs and cultures. They felt that it was the responsidbility of Governments
and humanity as 8 whole to preserve these human civilizations.

85. The representative of the observer Government of Australia informed
the meeting of the conclusion of the report by an officiasl commission into
aboriginal deaths in custody: that commission had found that isolated acts
of unlawful vioclence or brutality was not the reason for those deaths,

but instead the fact that the victims had lived lives of entrenched and
institutionalized racism and discrimination. Their deaths were found to be
the tragic consequence of two centuries of dispossession, dispersal and
appalling disadvantages. The 339 recommendations of the commission aimed
at all levels of goverament policy and called for a detailed regime of
accountability., '

86. The speaker for an indigenous group asserted that more than 20 natives
were shot in response to a peaceful demonstration in support of the
implementation of minimum wages. A spokeswoman of a non-goveramsntal
organization told of death squads attacking indigenous civilians in her
country. Another spesaker pointed out that no prisca personnel had ever been
charged in connection with the unusually high rate of aboriginal deaths in
custody.

87. Another indigenous observer spoke about a pattern of discrimination and
oppression against his people by two Goveraments of countries that encompass
many of his psople’'s traditional lands. He alleged that one such Goverament.
after offering his people safe refuge in the wake of a change of goverament,
had resumed a policy which included arbitrary deteantion, torture, summary
execution and at least one case of the massacre of civilian demonstrators.

In the latter case, 2o official iaquiry had been set up to investigate

the case and the Govermment had takexn no action against those responsible.
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He also cited the declaration by a high-rapking official of the Government
in 1990 calling for the extermination of his pecple. The representative also
accused the second Govermment of massacres of native civiliauns.

88. .An indigenous spokesman alleged forced enslavement of indigenous people.
many of whom died under extraordinarily harsh conditions. He further
maintained that native villages had been razed, and the inhabitants relocated
to concentration camps. Due process of law in the view of many indigenous
representatives was denied. An indigenous representative stated that
extrajudicial executions were rampant and widespread viclations of rights

of detainees were facilitated by repression at a regiomal level defiant of
federal or even regional guidelines.

89. TForced relocation and exile was often faced by any indigenous people it
was pointed out. In ome instance, the people had been moved arnd abandoned in
the wilderness in plain tents and without any equipment in extremely harsh
polar conditions.

$0. Referring to schednled tribes and castes in his country, the
representative of a State said that the term "indigenous peoples” did not
include those tribes and castes; his country had been & melting pot of
civilization for centuries. Certain tribes governed themselves and in the
past four decades substantive positive measures had been taken to improve the
situation of those people.

91. Several indigenous observers invited the Working Group to visit their
areas and witness their plight. They also appealed to Special Rapporteurs of
the Commission oz Human Rights to do the same,

B. Land and patural resources

§2. 1Indigenous representatives said that their land which had served them for
millenia as a source of livelihood and the base of their culture and their
very ideantity was taken away either directly by Goverments or by goverament-
condoged practices of private companies. BSuch seizure of land often led to
violence and murder of indigenous people and in certain cases to mass flows of
refugees. Indigenous communities were often involved in lengthy land claims
with doubtful results. Improper claims procedures were reported where lands
already legally in the hands of indigencus groups were later put iato doubt,
thus leading to long and expensive court battles.

93. Indigenous representatives mentioned increasing tensions irn traditicmal
indigenous lands which were being settled by newcomers from other parts of the
country for economic reasons. These settlers tended to disregard indigenous
customs and traditions, and the mounting tension had resulted in goverameat
claims that indigenous peoples were interferring with mational econmomic
development. Another speaker said that his people had been chased away from
their sacred lands and the Government had created a mationmal park,

94. The representative of a Govermment stated that the pace of change had
sccelerated in his country regarding aboriginal psoples and newv partnerships
were being built. The native agenda pursued four points, namely, fair and
speedy settlement of land claims, improving economic and sccial conditions,
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better relationship between aboriginal peoples and Governments and addressing
the concerns of aboriginal people in contemporary life. Twenty specific
claims had been settled 30 far and there were plans that outstanding claims
pursuant to existing treaties could be concluded within eight years. Claims
were being settled also concerning territories where aboriginal rights had not
been dealt with by treaty or other legal means., A new territory would be
created and be qiven to an indigenmous group to administer.

95. In some cases, indigenous peoples have been forcidbly relocated from their
lands by the Goverament to make room for modern agricultural/industrial
interests, in others non-indigenous peoples have been given goveramental
support to settle native lands and develop them, and in still others
Goveraments have led campaigns equating indigenous land rights with a range of
impediments to economic development. Indigenous pecple had occasionally been
prevented from undertaking economic activities on their own land. Moreover,
they often had violent clashes with companies which exploited their lazd.

96. The representative of an indigenous organization reported on a new
government plan to expropriste a large area of traditional native land for
development purposes without copsulting the native inhabitants and without
taking into account their agricultural and cultural traditions. He expected
that this plan and others would lead to the loss of native cultural identity
and traditional mesns of subsistence, as well as the further dislocation azd
fragmentation of the indigenous communities in that country.

97. Several speakers made positive reference to a Goveroment's successful -
completion of & programme to demarcate and set aside a large area of forest
territory for a pative pecple., However, they regretted that lack of policing
of the area was again resulting in the re-invasion of the territory by
prospectors and that lack of funds for health care left indigenous people in a
desperate situation with deadly diseases rampant. An appeal was made to the
Working Group to submit a resclution about this situation to the Sub-Commission
on Prevention of Discrimination and Protection of Mimorities.

C. Impact of war

98. BSome indigenous representatives referred to ongoing internal wars which
profoundly affected indigenous communities, these communities, especially in
rural areas, were often caught in the middle of such conflicts. In one
country, bundreds of thousands of refugees had fled their land. 1In oane
country 90 per ceant of the refugees were indigenous persons. Indigenous
representatives pleaded with the Working Group and the United Nations as a
whole to assist them in their desperate situation. They also stressed that
a disproportionate pumber of indigenous people were victims of those wars.
Their communities were often forcibly militarized by the army or paramilitary
groups which led them into the conflict against their will. NMost speakers
called on Goveranments to apply the Geneva Convention on the treatment of
eivilians.

99. The observer for an indigencus group spoke of his people's armed struggle
against the Goveramert which he accused of persistent discriminmation. The
Goveranment had firnally signed a treaty with his pecple but had not respected




E/CN.4/8ub,.2/19%2/33
page 24

its obligations, thus obliging his group to resort again to armed struggle.
During this ongoing crisis he alleged that hundreds of native civilians had
been massacred by the army.

100. A number of speakers underlined the difficulty several npew democracies
were having in controlling their military sectors. There were many cases in
which the government's responsibility for human rights abuses by the military
was not ir ordering those abuses, but in failing to seek appropriate justice
for those responsible. A speaker asked his Government to subordinate the
military to the civilian goveranment, and to reduce military spendimg in order
to free the economic resources necessary for the advancement of his people.

101, Many of the indigenous speakers from war-torn arsas told the Working Group
about the dislocations and unsatisfactory conditions suffered by refugees from
these areas.

D. nom i bl ultural

102. A number of indigenous representatives discussed the abysmal social
conditions of many indigenous peoples particularly in matters relating to
health, education, housing and employment. Mention was made of discriminatory
measures against indigenous pecple and of assimilationist policies whereby the
white-dominated States imposed their values, laws and religions on indigenous
peoples, thus exposing a clearly colonial mentality. An indigenous
representative pointed to a decrease in life expectancy in his community of
15-20 years between 1959 and 198%. Another noted that although mative peoples
constituted a majority of his country's population, literacy rates were
significantly lower in the indigenous majority than among the non-indigenous
mipority.

103. The special preblems faced by indigenous women were also emphasized.
Illiteracy, poverty, structural imeguality, systematic sexual abuse,
ill-health and the struggle to raise their family under the most adverse
conditions were endemic problems faced by indigenous women.

104. A number of indigencus representatives discussed positive developments
and projects taking place in their commupities. One representative discussed
the expansion of efforts developed by his country's indigenous peoples to
establish and manage programmes designed to teach native philosophies and
languages in their communities.

105. The representative of a Government said that for the first time,

iz ap amendment to his country's Constitution, the indigenous people were
specifically meationed and it was reguired that they be consulted in all
matters affecting their welfare. He also indicated a number of recent
concrate steps taken by his Goverament te promote and protect the indigenous
Janguage including & new right to use the indigenous language before the
authorities, the establishment of translation services to make this right
practical, and an increase in native language education programmes iz
indigenous homelands.
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106. From the vantage point of numerous indigenous representatives the
economic plight amongst indigenous peoples stems from unlimited exploitation
of the resources on their lands: exploitation of the land was largely
achieved ir accordance with bilateral agreements between transaational
companies apd Governoments disregarding the ecosomic well-being of the
indigenocus pecple and even trespassing the confines of national laws.

An indigenous representative referred to supranatiopal entrepreneurs and
suggested that they could only be monitored by an intersational body.

107. The representative of a Government announced the establishment of a nev
ministry to better facilitate indigencus activities in four key areas, namely
health, education, training and economic resource development. Programmes
were under way to fight underachievement ip the field of education and
ill-health and premature death due to smoking and to face unemployment and
social problems. An important decision was that the Government would fund a
major forestry programme in a part of the country where there are major
indigenous land holdings and where 35 per cent of the total working age
population is indigenous,

108. The representative of another Government spoke about specific efforts in
the areas of administration of justice, protection of children and families,
language and culture. A television network would be established to serve
aboriginal people in up to 12 aboriginal languages and dislects. A commission
on aboriginal people had been created to examine their economic, social and
cultural situation snd give guidance for policy into the twenty-first century.

109. Some ipdigenous representatives felt that insufficient health care was
due to the difficulty of reaching traditiopal territories from well-equipped
urban centres, while others argued that unsatisfactory conditions reflected
deliberate government policies to entrench the disadvantages of their native
peoples., A representative of a pon-governmental organization spoke adbout the
unusually high rate of malaria among indigenous forest-dwellers and urged the
international community to provide medical aid to the area, while another
spoke about the disproportionately high incidence of cholera among her
people. Speakers cslled for the recognition and use of traditional medical
processes by officisl health programmes,

110. In another country, education was free except in rural areas where local
pesoples are expected to contribute in the form of land for schools and
building materials. This results in an important economic disadvantage for
the indigenous peoples who live in such areas. The family structure was
disintegrating and the impact of colonization made it more difficult to
rebuild strong and healthy families.

111, Several indigencus representatives expressed their fears that their
Goverzmsxnts neither understood their cultural histories nor respected their
right to protect cultural properties. Their concerns ranged from the desire
to protect sacred sites from commercial exploitation to the retura of
ancestral remaing from non-izdigenous agencies. A number of these spaakers
suggested that Governments often believed that an inherent conflict existed
between the scomomic development of in@igenmous peoples and the preservation of
their lands, and cultural properties and traditions.
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112, A representative from az indigenous group expressed his distress adbout
proposed legislation that would enadle local authorities to make decisions
with respect to indigencus cultural properties without receiving the accord of
the indigenous peoples concerned. Other speakers expressed their coacerns
about their Governments' unimpeded exploitation of sacred sites for financial
gain. Several speakers underliined that freedom of religion was linked to
preservation of sacred sites. This freedom was being menaced, jipter alisa, by
the expansion of transnational corporations. One indigenous representative
correlated the dependency between freedom, religion and the authority to
determine which sites are sacred.

113. One indigencus representative, however, related progress made by his
organization, a group specifically set up to promote the protection and return
of native cultural properties. In particular, he cited the return of skeletal
remains kept by the Government in a national museum for burial on ancestral
Jaands,

114. The representative of a Goverament stated that his country's
Constitution had been revised to include an obligation by the Goveroment

to promote the native culture. He also spoke briefly about the formation

of 2 new parliament of the indigenous peoples with consultative status and
some executive responsibilities. Representatives of two Governments told the
Group that laws had been enacted to allow use of the native language before
Tegional and national courts and other administrative authorities, and that
funds had been allocated for translators to make this right practicable.

E. Environment and development

115. Several participants in the Working Group voiced their concera about
various national development projects which resulted in violation of the
rights of indigenous peoples. A speaker related devastating effects suffered
by his community as a direct result of a hydroelectric project initiated by
the Government: deleterious effects had been foreseen by his community, and a-
treaty had been negotiated with the Government, but the Government was not
honouring its commitment to provide economic and structural assistance to the
community in order to compensate for the damage caused by the project; as a
result, living standards in his community had plummeted. The representative
of one observer Government stated that his Goverament was seized of the issues
concerning a hydroelectric project in his cousntry and assured the Working
Group that the best interests of all the people were being kept in mind.

116. Several Governments believing that mnumerous remote islands and
territories were uninhabited, used these areas to conduct nuclear weapons
tests and to deposit nuclear waste; the result was egregious contamipation
of native homelands. 1In one indigenous area, land was contaminated at rates
50-100 times higher than in similar non-imdigenous lands in the region.
Regarding the plight of aboriginal pecple im his country from nuclear
pellution, the representative of a Government said that pegotiations were
currently under way with the State which had conducted nuclear testing ia the
1950s and 1960s, for rehabilitation of the land and compensation. Several
ipndigenous and goverament representatives commended .the results aad in
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particular the conclusions and recommendations of the United Nations Technical
Conference on Practical Experience in the Realization of Sustainable and
Environmentally Sound Self-Development of Indigenous Peoples held in Santiago,
Chile, from 18-20 May 1992 (E/CN.4/5ub.2/1992/31).

117. A number of indigenous representatives spoke about the positive
relationship between their traditional economic activities and the
environment. Many expressed the fear that the development of their
territories by industrial concerns was resulting not only in the abrogation
of their collective land rights but in irreparable damage to the eovironmeat.
The need for sustainable development policies was underlined several times.
Representatives of indigencus groups discussed the destruction of traditicnal
lands by mining interests, the negative impact on the livelihood of the
communities of excessive fishing and shipping, of water pollution caused by
logging industries and mining and oil isterests. Other speakers discussed the
Governments' destruction of the forest, the traditional habitat of the people.
in order to create pastures for agricultural development and animal breeding.
Deferestation and toxic waste dumping were mentioned by several participants
as destructive practices threatening the eavironment and the life of '
indigenous communities.

118. Speakers for indigenous peoples pocinted to the forced expulsion of pative
peoples from their lands so that Governmeants could increase the logging and
cil concessions to multinational corporaticons. A speaker described these
forests as one of the most important biologically diverse resource bases left
in the world., One indigenous spokesman referred to the destruction of his
people's traditional economic base and asked that a United Nations study be
undertaken in order to provide for the establishment of extraterritorial
responsibilities of foreign Goveraments yjis-A-vis indigenous peoples.

119. A number of speakers exposed the dark side of a trend within the
international development community to promote the development of agricultural
export industries: many countries, in developing such policies, were turniag
over native lands to large-scale agricultural concerns; this was leading to
increasing income disparities at the expense of indigenous peoples. At the
same time, instances were mentioned where goverament regulations limited

the rights of indigenous peoples to practise their traditional ecomomic
livelihoods. One government representative informed the Working Group that
his country had allocated approzimately $2 million to support development
projects for indigenous peoples around the world, and urged other Governments
which were in & position to 40 so, to take similar action.

120, An indigenous representative stated that exviroamental degradation had
effects on the health of people and extailed long-term transformation of the
scosystem. Ee said that the natural pastoral land had been sradicated and
replaced by monoculture of the land requiring capital and labour inteazsive
input., causing large foreign debt and input of migrant non-indigenous workers.
The appeal of indigenous representatives was to foster a self-sustaining
essvironment with theiy guidance and participstion and to put limitations on
the spread of toxic substances by pressuring Goveroments and transnationsl
corporations.
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121. According to some indigenous speakers, the recently held United Nations
Conference on Environment and Development provided a new forum on which
indigenous pecples could act to put forward their philosophy and proposal
-regarding the environmmesnt.

F. Self- £mi nd it

122. Indigencus participants described their recent efforts to have their
political status recognized., Several complained that their indigenous
status was not officially recognized by the Governments and referred to
assimilationist policies, including by force, in their regard. A number of
these speakers stressed that the right to self-determination was an inherent
right of indigenous peoples and should be recognized with full content given
to this right by international law. 1Its denial by Governments indicates the
use of a double standard and racial discriminatien.

123. An indigenous representative pointed out that in ongoing negotiations
between two countries regarding Northern Territories, the original inhabitants
of those countries had not been consulted; they were neither recognized as a
mipority nor as an indigenous peoples., Another speaker stated that people
were of the view that their inhereat right to self-determination included the
right to own acd use their own resources and that secession was not desired .
by his people. An indigenous representative observed the blataant lack of
representation of his people in government, despite the fact that in some
States of the country they constituted 80 per cent of the population.

124. A government representative referred to comnstitutional reforms under way
regarding the aboriginals, including natiopal institutions and aboriginal
self-government. The constitutional discussions took place with full
aboriginal participation: proposals included (a) the recognition of the
inherent right of self-government, and (b) that aboriginal Governments would
be constitutionally recognized as a third order of govermment, joiping the
federal Goverament and the Governments of the provinces., Micisters and
aboriginal representatives have agreed to the principle of guaranteed
aboriginal representatives in a reformed senate as well as aboriginal

consent to future constitutional amendments that directly refer to them.

125. The representative of another State underlised the support of his
Goverament for the incorporation of the concept of self-determination in the
draft declaration. The term would, of course require careful analysis. Within
the process of reconciliation in his country a mized council created in 1991
was working towards (a) promoting a deeper understanding by all of the bistory,
cultures, past dispossession and continuing disadvantage ‘of aboriginal people
and of the need to redress that disadvastage; (b) fostering a commitment from
Goveranments of the federation to land, housing, law and justice, cultural
heritage, education/employment health, infrastructure, economic dependence

and other relevant matters; and (c) consulting with all the commusities on
whether reconciliaticn would be advanced by a formal document and to make
recommendations on the nature and content of such document. The represeatative
2lso referred to the recent decision of the highest court of this country
which bhad put an end to the offensive and essentially racist motion of

terra pulljus which asserted that the land was "empty and unoccupied”, and by
which the oppression of the indigenous peoples of the country was justified.
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126. An indigenous representative underlined the importance of recognizing
collective rights regarding indigenous peoples. Several representatives

of aboriginal groups applauded a recent court decision invalidating the
long-standing doctrine of terrs pulijus, thereby setting legal precedent they
hoped would invalidate numerous decisions made on the basis of this doctrine.
In another case, however, a recent high court decision of a country had
pronounced that the doctrine of terra pullius to be invalid and substituted
by what hes considered an equally offensive, Furocesntric notion, that of
"discovery", by which land occupied was deemed to be settled legitimataly
because the doctrine of discovery gives exclusive title to whoever makes the
discovery and extinguishes native title.

G. Ireaties pnd other legal arrangemepts

127. Indigencus and State representatives referred to recent developments
regarding treaties and other arrangements. Indigencus speakers from & country
described the recent constitutional process in their country. They expressed
concern that if one of the federal States seceded, it would claim indigencus
land which is still under guestion. The representative also called for the
repudiation of a treaty comcluded between his people and the Government under
duress, i.e. under the threat of a hydroelectric project.

128. The representative of a Goverament informed the Working Group that direct
negotiations involving the aboriginal people and the Government were under way
on a number of major claims; the Government remained committed to the goal of
settling claims by the end of this decade. A historic agreement was announced
last year on a procedure by which surplus land held by a company would be
disposed of while enabling the aboriginal interests to be protected. The
Government would soon complete the transfer of 10 percent of the fishing quota
to the aboriginal community.

129. The representative of another Goverament informed the meeting of a
constitutional process in his country to clarify or implement treaty rights.
Proposals included a provision directing the courts to interpret treaties
in a just, broad and liberal maaner. The inteant of the process and the
interpretation was not to reopen treaties or land claims agreements,

but to ensure that treaty provisions would be respected.

130. Several indigencus representatives observed the non-implementation of
treaties concluded between the States and their people called for the respect
of their treaties. Speskers called for an independent internstional monitoring
mechanism for such treaties.

131. Referring to a number of positive legislative measures of Goverzments,
some indigenous spsakers regrettsd that such measures had not been accompanied
by adequate funds or political will and thus remained unimplemented. In oxne
country, for instance, although a large percent of the population was
indigenous, government leaders were non-indigenous.
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132. The representative of the International Labour Office (ILO) discussed
the contributions made by his organization to the promotion of the rights

of indigenous peoples. He reported that the Indigenous and Tribal Peoples
Convention (No. 169/1989) had received four ratifications with a fifth one
pending. In several other countries, executives had endorsed the Convention
and passed it to naticnal legislatures for ratification. He also noted an
increase in the technical assistance activities of the ILO. Imn particular,
special projects had been developed to assist and cooperate with
forest-dwelling indigenous communities in certain regions., A joint

ILO/IFAD mission to two countries was undertaken in September 1991 to discuss
with national authorities and indigenous organizations a programme to protect
the land rights of indigenous peoples, and to initiate a series of pilot
projects to exhance the capacity of indigenous communities to manage health,
bilingual education programmes, and marketing of local preducts. Another
small-scale pilot project undertaken in a developing country was designed

to ease the working conditions of indigenous women, Fipally, the ILO is
currently working on several pilot projects to improve the legal situation of
indigenous communities and to ameliorate their living and working conditions.

133. Another speaker informed the Working Group that the Organization of
American States (OAS) is working to contribute to the evolution of
international law for the protectiocn of the rights of indigenous people,
ard urged indigenocus representatives to contact the organization in order
to increase their participation iz the process.

IV. STUDY OF TREATIES, AGREEMENTS AND OTHER CONSTRUCTIVE
ARRANGEMENTS BEIWEER STATES AND INDIGEROUS PEOPLES

134. The item was discussed at the 17th meeting of the Working Group

on 31 July 1992. The Special Rapporteur, Mr. Alfonso Martinez, gave an oral
presentation on his first progress report: the report, ino written form, would
be made available soon at the Sub-Commission. It had not been possible for
him to submit it to the Working Group due to unexpected academic commitments
in his country, recent ill health and various technical difficulties. Eince
September 1991, considerable progress had been made thanks to the expert
assistance of the Centre for Human Rights and the consultant who had worked en
this matter. In the past year, Mr. Martinez was able to draw very positive
experience regarding his work, in particular by attending the Santiago
Technical Conference on Practical Expsrience in the Realization of Sustainable
and Enviroamentally Sound Self-Development of Indigenous Peoples in May 1992.
He sald that he needed to visit Sevilla a second time in order to complete his
research there.

135. The Special Rapporteur had received 15 replies to his questionnaire,
seven of which were from Govermments and the rest from indigenous and
non-governmental organizations; they had been very helpful, but many more were
still pecessary. He urged all concerned and especially the indigenous peoples
themselves to provide him with their interpretation of their own situation by
answering the guestionnaire as soon as possidble. Turnipg to the substance of
his report, the Special Rapporteur addressed the methodeclogical problems he
would handle. Due to the multiplicity of cases and their considerable
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diversity, he had to construct an appropriate typology of cases; anthropology
and sccial sciences would alsc be helpful in this regard, not least regarding
issues of cultural relativism and ethoocentricity. The jurisprudence of
international, regionsl and mational courts would also be explored, He would.
address five typical cases: (a) treaties; (b) agreements, i.e. texts which
are not of an international mature; {(c) other comstructive arrangements, which
according to his mandate had to be studied; however, this posed the problem of
what arrangements were seen as constructive by both parties; im essence, they
were decisions by Governmments; from his research, he had only identified one
such case where both parties saw an arrangement as coastructive, namely the
Danish Law by which autonomy was granted to Greenland, (d) bilateral or
multilateral treaties where indigenous pecples were considered as third
parties; and (e) cases which did not belong to the above categories; these
covered situations affecting many indigenous people from all over the world.
To be able to review and analyse the voluminous information already gathered,
the second (and final) progress report should be submitted to the twelfth
session of the Working Group and the forty-sixth session of the
Sub-Commission. The Special Rapporteur would then be in the position to
submit his final report in 1995 to both bodies.,

136. The Chairperson/Rapporteur, emphasizing the importance of the study on
treaties, addressed an appedl in particular to the indigenous peoples to reply
to the guestionnaire prepared by the Special Rapporteur as soon as possible.

137. landigenous representatives expressed their full support for the study and
underlined its importance. Several speakers invited the Special Rapporteur to
visit their countries and to make use of the documentation their organizations
had prepared on this issue. They asked the Special Rapporteur to make special
reference to the gquestion of treaty implementaticn and spoke of viclations by
Goveraments of negotiated treaties. Other speakers suggested that some
treaties sigoned by their peoples had been negotiated under conditions of
duress, including ecopomic hardship and the deprivation of the right to life;
they therefore questioned the validity of these pacts and asked the Rapporteur
to address this issue. One representative of an indigenous psople asked the
Special Rapporteur to examine the pattern of treaties existing in his region
between indigencus naticns before the arrival of coclonial powers. Another
‘participant stated that the courts in his country consider treaties with
indigenocus peoples as sgreemexnts, something less than treaties betwesn States;
he complained about this distinction because the ipdigenous psoples understood
that they had signed treaties as nations.

138. The representative of the Government of Canada clarified a remark made
by the Special Rapporteur regarding a pact negotiated with ope of the
ipdigenous peoples residing within Canada's borders by restating that such a
document was indeed considered by his Government as & “"modern treaty"”.

139. Several ipdigenous peoples’' representatives underlined the fundamental
importance of land rights in tresties: respect for the land rights associated
with treaties was a prerequisite for improved living conditions for their
pecples.
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140. Another Government representative said that & treaty would be & possible
outcome of a decade-long programme of reconciliation now under way in his
courtry and hoped that the Special Rapporteur's study would be fipished in*
time to make a conmtribution to those negotiations.

141. Responding to some of the comments made, the Special Rapporteur took
notice of the difficult problems posed by treaties that were mot recogniged
internationally. He reiterated that his mandate was to study both historic
and modern treaties and, of course, the potential utility of these and other
- Juridical documents for securing better relationships between indigenocus.
peoples and States.

V. OTHER MATTERS

142, Item 7 on the Intercational Year for the World's Indigenous People

was discussed at the 18th meeting of the Working Group omn 31 July 1692.
Introducing the item the Chairperson/Rapporteur said that the highest priority
should be given to the completion of the text of the draft declaration of the
rights of indigenous peoples in 1993 at the level of the Working Group. She
suggested that the United Nations Jaunch, during the International Year, a
comprehensive programme to document the conditions in which indigenous peoples
live sround the world, It has already been a decade since the publication of
the Martinez Cobo study and it has pever been updated and some of the data
used is 20 or 30 years' ¢ld; indigesous pecples have brought a great wealth of
information to the annual sessions of the Working Group which has never been
published. Beginning next year, the United Nations should produce annual
reports or the state of the world's indigenous pecples which should include
the information already being collected on transnational corporations as well
as data on health, education, and the enjoyment of buman rights, and legal
materials on cultural and intellectual property.

143. Meaningful and active indigepous participation is fundamental to

the success of the International Year, which has as its theme "Indigenous
Peoples - A New Partoership”. The activities must be planned and implemented
with their full cooperation and consent at natioznal, regional and
ipterpational level; this cooperation should not end vhen the Interpational
Year is concluded, however, but should become the basis for all future

United Nations activities affecting indigenous peoples. Careful copsideration
should be given to the proposals already made by some indigenous organizations,
for the establishment of a permanent United Nations council or forum of all
the world's indigenous peoples. BSuch a body could bring the conceras
indigenous peoples avd governmental representatives have been expressing here
in this Working Group to the other bedies and organs of the United Nations
system, not only in the field of human rights but also in fields such as
enviroomest, development, health, education, peace and security. The
Chairperson/Rapporteur appealed to the world mass media to inform public
opinion about the Intermational Year for the Werld's Indigenous People and to
United Nations bodies and the specialiszed agencies to make their contribution
to the success of the above-mentioned International Year. Finally, she
invited the participants to attend the resumed Technical Meeting which would
take plece from 3 to 5 August and to contribute to the plaaning of the Year.
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144. All the participants who spoke on this item expressed their full support
for the International Year. Indigenous and goveramental representatives alike
stressed that it was essential for indigenous peoples to participate in the
planning, implementation and evaluation of activities of the Year, including
the activities related to the launch of the Year on 10 December 19§92, The
United Nations Children's Fund, United Nations Development Programme,
International Labour Organisation apd the United Nations Educationmal,
Scientific and Cultural Organization were urged to participate in making the
Year a success. Alerting public opinion to issues of coscern to indigenous
peoples was considered a fuandamental aim.

145. The representative of the ILO stated the intention of his Organisation is
to take an active part in the Year; a detailed set of proposals had been
discussed by the ILO Governing Body earlier this year and had received full
support. Activities would include the issuing of six posters, a handbook on
technical cooperation assistance, a book on land tenure questiouns and
promotional efforts for the ratification of ILO Convention No. 169, Regarding
the suggestion about compiling data on indigenous peoples around the world,
the representative said that the ILO could work together with the

United Nations Working Group om Indigenous Populaticns and the secretariat

of the Centre for Human Rights on this matter.

B. Meetings apnd semipars
146. Item 8 on meetings and seminars was discussed at the 18th meeting of
the Working Group, on 31 July 1982. Introducing the item, the
Chairperson/Rapporteur, Mrs. E.A. Daes stated, jpter alia, that the Nuuk
Meeting of Experts was of historic importance: its valuable cozclusicons and
recommendations constitute significant guidelines in particular for the
interpretaticn and application of the concepts of “self-determinoation"
“autonomy" and "self-government"”; she expressed her gratitude to the
Government of Deamark for all the assistance provided to the experts. She
alsc expressed her gratitude to the Government of Chile for all the assistance

given to the Santiago techaical conference on sanviroament and indigenocus
peoples. :

147. The representativé of Denmark and the Greenland Homerule Govermment
reminded the participants that racism could not be combated by a policy of
assimilation of the few by the many. She urged the Chairperson to adopt the
recommendations of the Nuuk Meeting of Experts in particular the
recommendation to establish a mechanism for monitoring the rights of
indigenous peoples. :

148. The representative of Chile, which hosted the Santiago technical
conference on snvironment and indigenous pscples, believed that the meeting
had been instrumental in.estadlishing the relevasce of traditional practices
to sustainable development; programmes should bs developed to promote women in
snvironmental conservation. He meptioned with satisfaction the establishment
of a newv fund for the development of indigenous people in Latin America and
the Carribean, and urged other governments to pursue similar programmes.

149. A representative of the Cree Youth of Canade referred to the Pirst World
Conference on Indigenous Youth which had taken place in Quebec iz July 1962.
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The represestative of Aboriginal Youth of Australia announced that a Second
World Conference on this theme was being prepared ip Darwin, Australia, for
June or July 1993 as a contribution to the International Year. Most
participants who took the floor under this item welcomed the organization of
specialized seminars and looked forward to future conferences in other parts
of the world where indigenous people live,

property of jndigepous peoples end pote by the

secretarjst op the protectjop of jstellectual property

of ipdigenous peoples
150. In introducing item 9 on other matters, the Chairperson/Rapporteur drew
the attention of the participants to her working paper (E/CN.4/5ub.2/1991/34)
or the cultural property of indigenous peoples and informed the participants
that the Economic and Social Council approved the appoiantment of a consultant
for three months in order to assist her in elaborating the aforementioned
study: the consultant should be an indigencus personality with deep knowledge
of the above-meationed study., She wished to elaborate & very comprehensive
study, which according to decision 1992/114 of the Commission on Ruman Rights,
will be submitted to the Sub-Commission at its 1993 session. It was her
intention to devote a relevant part of the study to the subject related to the
intellectual property of indigenous peoples.

151. A number of speakers thanked the Special Rapporteur for the work she has
already accomplished on ownership and coatrol of the cultural property of
indigenous pecples, and discussed historic patterns of violations of
indigenous cultural and intellectual property rights and related developments.
Representatives of non-governmental and indigenous organizations stressed the
need for immediate action to protect indigenmous intellectual property:
traditional science was one of the last remaining rescurces of developing
countries, and that "bio-prospecting", was the modern equivalent eof "geld
prospecting” or piracy. They expressed the fear that an important amount of
indigenous intellectual property would be unethically expropriated within the
sext five to ten years, and appealed to Western scientists to exercise
self-discipline.

152. Emphasizing the significance of cultural property for the identity and
spirituality of indigenous peoples, the representative of one Government
described a mew national law recoguizing indigenous ownership of its cultural
property and the skeletal remains of its ancestors. Eowever, an indigenous
representative from the same country disputed the claim that the protection of
intellectusl property in that country was assured. She said that the -
unauthorised reproduction of indigenous works continued and emphasized the
importance of restitution of cultural property inmcluding burial artifacts,
skeletal remains, and spiritual and sacred items. She concluded that the
sxisting legal framework remained deficient.

153. An indigenous representative of one country anncunced that a conference
was to be held in 1993 to develop international guidelibes to protect the
cultural and intellectual property of ipdigemous pecples. This was to be an
Interaational Year for Indigenous People event and interested parties were
urged to attend. One museum was commended by several speakers for its
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decision to return skeletal remains to indigencus descendants. At the same
time, they noted continuing reluctance by other collecting institutions on
this subject, and in at least ozne case, & stepped up effort to collect
skeletal remains and burial artefacts.

154. Several repressntatives recommended that the Special Rapporteur's study
¢n cultural property should be éxpanded to include a discussion of
intellectual property rather than beginning a separate study on the latter.
Referring to paragraph 25 of the Secretary-Geperal's paper on iptellectual
property, and the numerous suggestions made at the Working Group that the
protection of intellectual and cultural property might overlap in many cases,
the Special Rapporteur assured the participants that this problem would be
avoided and that she would study their proposals carefully.

D. ¥oluptary Fund for Indigepous Populations

155. The Chairman/Rapporteur introduced this sub-item and underlined the great
importance of the Fund and the valuable assistance given to 2 great number of
indigenous peoples every year in order to attend the sessions of the Working
Group. She asppealed to the Goveraments to continue to make contributions to
the Fund.

156, Several Governments referred to their contributions to the Voluntary Fund
for Indigenous Populations, and one non-goveramental organization referred to
its contribution to the Fund as well as to its ongoing fund-raising campaign
to finance development projects for indigenous peoples.

157, The Chairman of the Board of Trustees of the Voluntary Fund for
Indigenous Populations expressed his gratitude te several Goveranments aznd
non-governmental organizaticns for their contributions. In 1692, the Voluantary
Fund had been able to finance 4) participants from 19 countries to come to the
Working Group. There was some dedbate about using Fund resocurces to extend per
diem disbursements to allow the recipients to remain in Geneva for thres more
days in order to attend the upcoming Technical Meeting on the International
Year. The Chairman of the Voluntary Fund explained that according to the
mandate of the Fund it was impossible. However, the Chairman/Rapporteur of
the Working Group expressed the opinion that on the basis of a broad
interpretation of the mandate of the Fund, the members or ths trustees could
adopt a decision helping the indigenous participants to prolong their stay in
Geneva for the above-mentioned reasons. Also, & representative of a
Government expressed his belief that the mandate for the Voluntary Fund should
be broadened to cover the participation of ipdigenous representatives at other
important fora as well.

E. Apy other matters

158. The indigenous pecples of two countries made a joint declaration in which
they announced their intention of holding a conference to cement their
friendship and cooperation, and to publicize their effort to have a group of
islands returned to their origipal iphabitants.

159. The representative of ope Goversment brought up the question of how
to insert the social, political and sconomic rights of indigenous people
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into the agenda of the United Nations as a whole. He alsc suggested that the
United Nations ipstitute a programme cf traiming courses on indigenous
territories on such subjects as traditional medicine, environmental practices
and customary internatiopal law,

160. A number of suggestions were made regarding the future work of the
Working Group. The representative of an indigenous organization suggested
that the Group should monitor, evaluate and publicize recent developments
related to the human rights of indigenous peoples, and print an annual survey
of global conditions on a country by country basis. He also asked the

United Nations to continue its research on the impact of multinational
corporations and urged the indigencus groups to provide more informatior and
data about the effect of corporate policies on their lifestyles. Finally, ke
requested that the United Natioas publish information about indigenous law and
legal systems.

161. The representative of the Government of Australia, the Federal Minister
for Aboriginal and Torres Strait Islander Affairs, Mr. Robert Tickner,
expressed his deep appreciation for the valuable contribution of the Working
Group during the first decade of its existence and offered a number of
suggestions, regarding its future role., The Working Group is, and must
remain, & continuing reminder to the international community of the collective
social, economic, cultural and political concerns of indigenous peoples and
continue to serve as a free and democratic forum in whié¢h a continuing
constructive dislogue will take place between Goveraments and the world's
indigenous people. After the Working Group has agreed to the draft
declaration, it will be vital to ensure that the effectiveness of the Group is
maintained and enhanced; this would be an importent part of the follow-up to
the International Year for the World's Indigenous Pecple. The following
proposals, could help the Working Group to give effect to the full potential
of its existing mandate: enhancing its review of developments to include more
detailed analysis and cosclusions where appropriate; broadening its approach
to standard-setting, so as to include analytical commentary and ongoing
suggestions as input to consideration by other United Nations bodies of the
draft declaration after it has left the Working Group; reviewing other
international standard-setting activities relevant to indigenous peoples;
reviewing standard-setting developments at the nmaticnal level; continuing to
prepars appropriaste and well-targeted studies on an ongoing basis on issues of
conceran to indigenous peoples; making recommendations as to the provision of
technical assistance available from other areas of the United Nations' human
rights programme to States, pational institutions and other organisations, in
order to promote the human rights of indigenous peoples; providing expert
advice to Governments and relsvant organizatioms on requést.

362. The representative of the observer Government of Australia added that,
once the United Nations declaration on the rights of indigenous pecples is
adopted, the Working Group should encourage states to report on thelr efforts
to give effect to its provisions. He suggested that as a follow-up to the
revised and updated Martinez Cobo study, a supplementary study should be
undertaken within the Sub-Commission, of issues of particular relevance to
indigenous peoples and of the means to address these problems. Such a study
could survey the contemporary situation and provide options for future work on
these issues by the Usnited Natiors and the international community. As to the
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future of the draft declaration, it was his Governmeat's view that the draft
declaration should be provisionally adopted by this Working Group in 1993, &S
a major contribution to the International Year for the World's Indigenmous
People. The Sub-Commission could then submit the draft declaration as
provisionally adopted by the Working Group to the Commission on Human Rights
at its 1994 session. It would be usual practice for the Commission on

Human Rights, when comnsidering a draft international instrument as important
as this, to refer it to & working group of the Commission for examination. It
would alsc be usual for such a working group to be open-ended, to allow for
non-governmental participation. Because of the particular importance of
Goveroments being directly appraised of the aspirations of indigenous people,
his Government believed that the normal procedures should be interpreted
flexibly s0 as to allow for the widest possible NGO participation. Such a
working group should take place in the week immediately prior to sessions of
this Working Group to maximize continued participation by indigenous peoples.

VI. CORCLUSIORS AND RECOMMENDATIONS
Aa nd o

163. The Working Group decided to make every effort to complete its work on
the draft universal declaration on the rights of indigenous peoples at its
eleventh session in 1993, the International Year for the World's Indigemous
People, so that the text would be ready to be reviewed by the relevant bodies
of the United Nations in 1994.

164. The Working Group recommended that its report, including the complete
text of the draft universal declaration on the rights of indigenous peoples
as amended and agreed upon by its members at first reading (acnex 1I), be
circulated to Govermments, indigenous peoples, and intergovernmental and
non-governmental organizations for their written comments and suggestions.

165. The Working Group recommended that the Chairperson-Rapporteur, :
Mrs. Erica-lrens A. Daes, be entrusted with the task of further eladborating
the paragraphs of the draft universal declaration which were agreed upoxn at
second reading; it also recommended that the elaborated paragraphs be
circulated among its members for their comments and suggestions. The text, as
revised in accordance with the aforementioned comments and suggestions of the
members, should be sent to Governments, ipdigencus pesoples, intergovermmental
and non-governmental organizations so that their reactions could be sexnt

back to the Centre for Human Rights well in advance of the Working Group's
sleventh session. .

166. The Working Group recommended that its eleventh session be

allocated 10 working days with full language services. It further recommended
that members of the Working Group meet in closed session for five days prior
to the eleventh session of the Working Group in order to consider the

comments and suggestions received from Goveraments, indigenous peoples,
intergovernmental ané mon-governmental organizations, and to review the
structure of the draft declaration and identify remaining difficulties, gaps
or ambiguities in the text.
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167. In view of the fact that the draft universal declaration may be

adopted by the Working Group and the Sub-Commission in 1993, the
Chairperson-Rapporteur was invited to make written proposals for ways of
ensuring full indigenous participation in any consideration of the draft by
higher bodies of the United Nations, as well as recommendations for the
implementation of the declaration, in particular as this concerned the future
role of the Working Group.

B. Review of developments

168. The Working Group encouraged the continuation snd intensification of the
constructive dialogue which had begun to develop at its sessions between the
representatives of indigenous peoples, the members of the Working Group and
Governments, The Working Group reiterated its conviction that such a
dialogue, conducted in an atmosphere of goed faith, good will and confidence,
could be very helpful to ongoing United Nations efforts concerning all aspects
of the recogniticen, promotion, protect;on and restoration of the rights of
indigenous peoples.

169, Ip view of the richmess and importance of the information provided to
the Working Group each year by representatives of indigenous peoples and
Governments, and the potential value of stimulating a wider, year-round
exchange of views, the Working Group reiterated its recommendation to the
Sub-Commission and the Commission on Humazn Rights that its annual report
should be made more widely available by reprinting it as a United Nations
publication.

170. The Working Group reaffirmed its belief that the effectiveness of the
work would be greatly enhanced by convening some of its future sessions in
other regions, in particular Latin America, Asia and the Pacific.

171, The Working Group recommended that, to mark the International Year for
the World's Indigencus People, the United Nations should launch ar annual
report on the state of the world's indigenous peoples, including statistics
and analyses compiled by relevant United Nations bodies and specialized
agencies such as the International Labour Organisation, the United Nations
- Educational, Scientific and Cultural Organization, the United Nations
Children's Fund, and the World Health Organization, and the Transnational
Corporations and Management Division (TCMD) of the United Nations Secretariat
in ecollaboration with indigenous peoples and their organizations; those
reports should be published as United Nations sales publications to ensure
their widest possible distribution. The Working Group recommended to the
Sub-Commission and the Commissiorn on Euman Rights that they submit this
proposal to the Economic and Social Council.

172. The Working Group commended indigenous peoples' organizations for their
continuing efforts to exchange information and experiences among themselves

at the regional and international levels, through conferences and meetings on
topics of particular concern to them. In particular, the Working Group warmly
velcomed the holding of the First World Indigenous Youth Conference at

Quebec City, Ceanada, in July 1992, and looked forward with great interest to
the Second World Indigenous Youth Conference at Darwin, Australia, in 1993,
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173. The Working Group also expressed its appreciation of the efforts made

by indigenous peoples and Governments towards the equitable and peaceful
resolution of disputes and the negotiation of new political arrangements for
sharing power and responsibility at the national level. The Working Group was
of the view that respect for human rights and the estadblishment of an open
public dialogue by all parties was essential to such efforts.

C. Semjpars and meetings

174. The Working Group expressed its profound satisfaction at the reports azd
recommendations of the meeting of experts on indigenous self-goverament held
at Nuuk, Greenland, in September 1991 (E/CN.4/1992/42 and Add.1), and the
technical conference on indigenous peoples and the environment held at
Santiago in May 1992 (E/CN.4/Sub.2/1992/31 and Ad4.1). The Working Group
extended its sincere appreciation to the Home Rule Government of Greenland and
to the Government of Chile for hosting those important meetings. The Working
Group recommended to the Sub-Commission and the Commission on Human Rights
that they approve the publication and widest possible distribution of the
reports as part of the World Public Information Campaign for Human Rights.

175. Mindful of the recommendations of the Nuuk and Santiago meetings, the
Working Group further decided to request the Centre for Human Rights to
prepare a heandbook on the experiences of indigenous peoples in
self-government, with the assistance of indigenous peoples.

176. The Working Group recommended that the Sub-Commission and the Commission
. on Human Rights reguest the Programme of advisory services in the field of
human rights, as well as other relevant United Nations programmes of technical
assistance, to provide training for indigenocus peoples on issues of interest.
and concern to them and also recommended that future United Nations seminars
and expert meetings on indigenous issues continue to be convened in regions
and countries with the greatest numbers of indigenous peoples, and that they
continued to involve indigenous experts nominpated by indigenous pecples as
well as government experts.

177. The Working Group welcomed the recommendations regarding indigenous
peoples which were adopted by the United Nations Conference on Environment and
Development, held at Rio de Janeiro in June 1982, and expressed the hope that
the General Assembly would implement them as a matter of high priority.

178. Iz view of the fact that the World Conference on Human Rights would take
place during the International Year for the World's Indigencus People, the
Working Group encouraged the Preparatory Committee for the Conference to
consider convening a special preparatory meeting for indigenous peoples early
in 1993. The Working Group expressed the view that the struggle of indigenous
pecples to claim and exercise their rights over the past 20 years was an
important case-study for evaluating the United Natiocns human rights programme
and its future directions, and that such a case-study should be presented to
the Conference by indigenous peoples themselves. The Working Group mereover
encouraged the Preparatory Committee to snsure that indigenous psoples were
able to participate fully in the Conference without regard to coasultative
status, as they were able to do at the United Nations Conference on
Envirooment and Development at Rio de Janeiro in June 1992.
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D. Studjes snd reports

179. The Working Group expressed regret at the delay in the submission of the
second report of the TCMD (formerly UNCIC) which was occasioned by the recent
reorganization of the United Nations Secretatriat, and reaffirmed the
importance which it attached to the continuing refinement, expansion and
improvement of the database on transnational investments and operations

on the lands of indigenous peoples in accordance with Sub-Commission
resolutions 1989/35 and 1990/26. The Working Group requested TCMD to continue
to submit annual reports summarizing the information received, as well as
analyses, conclusions and recommendations, and to continue to seek budgetary
and extrabudgetary resources to provide techrnical assistance to indigenous
peoples in the fields of impact sssessment and pegotiatioms. The Working
Group also appealed to all indigenous peoples' organizations to participate
actively in this important study.

180. The Working Group expressed its appreciation to the Special Rapporteur,
Mr. Miguel Alfonso-Martinez, for the oral presentation of his progress report
on treaties, agreements and other constructive arrangements between States
and indigencus peoples (E/CN.4/Sub.2/1992/32). However, the Working Group
expressed its regret that it had not been possible for the Special Rapporteur,
owing to the reasons he described, to submit his report in writing in
accordance with Sub-Commission decision 1991/111. The Working Group decided
to discuss his first progress report at its eleventh session in 1993. The
Working Group a2lso put on record its gratitude to those Governments and
.indigenous peoples' organizations which had responded to the questionnaire
conteined in the report on its eighth session and decided to reproduce the
guestionnaire as a separate annex to the report on its tenth session and to
circulate it once again to Governments, intergovernmental organizations and
indigenous peoples’' organizations, requesting them to submit information not
later than 15 January 1993 so as to permit the Special Rapporteur to take
their information into account in his pext progress report to the Working
Group at its twelfth session and to the Sub-Commissicn at its forty-sixth
session. The Working Group also requested that the Special Rapporteur be
provided with all the assistance he needed for the further elaboration of
his important study.

181, The Working Group welcomed the approval by the Economic and Social
Council of its recommendation that Mrs. Erica-Irene Daes be entrusted, as
Special Rapporteur, with a2 study of the ownership and control of the cultural
property of indigenous peoples. The Working Group warmly endorsed the Special
Rapporteur's plan to empley an indigenous scholar with deep and wide '
experience in this field as a consultant, and recommended that the study
include preliminary views as to the feasibility of developing a United Nations
manual of indigenous lsws with respect to ownership and control of cultural
property.

182. The Working Group also expresssd its appreciation to the
Secretary-General for his concise report on protection of the intellectual
property of indigenous peoples (E/CN.4/5ub.2/1992/30)., Conscious of the great
importance which was attached to this issue by the United Nations Confereace
on Environment and Development, the United Nations techaical confereace

on indigenous peoples and the enviromment held at Santiago, and by the
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indigenous participants at its tenth session, the Working Group invited the
Special Rapporteur to consider, jpter slia, the relationship between
indigenous cultural and intellectual property 2nd to include in her progress
report relevant views, information, data and bibliography, as well as
recommendations for further research and action, asd recommended that the
title of her study be revised to, “Protection of the cultural and intellectual
property of indigenous peoples”.

183. The Working Group also urged UNDP and other competent United Nations
bodies and specialized agencies to give priority consideration to projects
aimed at strengthening indigenous peoples' own capacities for ecological and
medical research and development and for improviag their control over research
conducted within their territories.

E. Ipterpatiopns) Yesr for the World's Ipdigenous People

184. The Working Group welcomed Geperal Assembly resclution 46/128, containing
the principal theme, “Indigenous Peoples - A New Partnership”, and suggested
programme of activities for the Internstional Year. The Working Group
emphasized again the fundamental importance of full participation by
indigenous peoples in every aspect of decision-making concerzing the Year,

at the national, regional and international levels. The Working Group
authorized its Chairperson-Rapporteur to represent the Working Group at the
opening ceremonies.

185. The Working Group reaffirmed the importance it attached to the evaluation
of the International Year by Ms. Christy Mbonu, and expressed the hope that
this would be taken into account in connection with paragraph 8 of Commission
on Human Rights resolution 1092/45 and paragraph 12 of General Assembly
resolution 467128, Accordingly, the Working Group recommended that Ms. Mbonu
be invited to participate at the opening ceremonies of the Year.

186. The Working Group appealed to Goveroments, intergovernzmental and
pon-governmental organizations and ianternational educational and business
institutions, as well as to ipdividuals, to coptridbute generously to the
voluntary fund established to support United Nations activities during the
Ipternational Year for the World's Indigenous People.

F. QOther matters

187. In the light of the great success of the First World Indigenous ¥Youth
Conference, the Working Group encouraged the United Natioms Children's Fund,
the United Nations Educational, Scientific and Cultural Orgamiszation and other
relevant United Nations organs and specialized agencies to consider ways of
supporting sucth meetings and of strengthening the role of indigexous youth in
world affairs. The Working Group also urged the United Nations University to
establish affiliations and exchange programmes with indigenous educational
institutions ané recommendsd that Urnited Nations schools iavite indigenous
youth to participate in their regular teaching programmes as guest
instructors, to build liskages with non-indigencus youth from all countries.’
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188. The Working Group expressed its deep gratitude to Governments, indigenous
peoples, individuals and non-governmental organizations for contributions made
to the United Nationms Voluntary Fund for Indigesous Populations. In the light
of the pressing need to ensure the greatest possible indigenous participation
in the completion of the draft universal declaration on the rights of
indigenous peoples, the Working Group encouraged continued and increased
contributions to the Fupnd. The Working Group &lso recommended that the
Sub-Commission snd the Commission on Human Rights recommend that the Fund be
suthorized, as a secondary priority, to assist indigemous participation in
other relevant United Nations meetings, such as meetings of human rights
treaty bodies and the proposed Commission on Sustainable Development.

189. The Working Group reiterated its belief that the Programme of advisory
services in the field of human rights should play an impertant role in the
recoguition, promotion, protection and restoration of indigenous rights, by
providing information and training directly to indigenous organizations and
communities. The Working Group therefore appealed once again to Governments
and non-governmental organizations to consider making special contributions to
the Voluntary Fund for Advisory Services in the Field of Human Rights, with
the aim of supporting projects of direct benefit to indigenous peoples.

190, The Working Group recommended that regional training courses on the
United Nations, human rights and indigenous peoples be organized, as soon as
possible, in all relevant regionms,

191, The Working Group urged the United Nations Departmezat of Public
Information {i) to approve that the Press Unit in Geneva cover systematically
the Working Group's meetings and (ii) to make every effort to develop a more
comprehensive programme of translating and publishing basic human rights
instruments, including, when it has been adopted, the universal declaration ox
the rights of indigencus peoples, into indigenous languages. The Working
Group is firmly committed to the principle that indigenous peoples have the
right to learn about and teath their rights in languages they understand.

192. The Working Group would like to emphasize its potential as a catalyst and
advocate, with respect to other parts of the United Nations system, to promote
the rights and interests of indigencus peoples. Iz this regaréd, and without
prejudice to encouraging the understanding of indigenous peoples’' history, the
Working Group stressed the need for & forward-looking appreoach toe relations
between States and indigenous peoples which would contribute to a more just
and stable relationship between them.

193, The Working Group appealed to the Secretary-General to increase the
oumber of Professional staff members currently assigned to its work, keeping
in mipd the additional heavy work which should be done for the International
Year, and to consider for this purpose the establishment of a separate unit
within the Centre for Human Rights. In this regard, the Working Group
welcomed the appointment of three izndigenous associate experts to the Cexntre
for Human Rights in connection with the Internatiocnal Year. It further
streassed the need and usefulness of considering the appointment of indigenous
professionals nominated by indigenous pecples into United Nations services.
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194. The Working Group has followed with interest the work of the Conference
on Security and Cooperstion in Europe (CSCE) with respect to the issues
concerning miporities and indigenous peoples, and recalled that millions of
indigenous pecple live in the territories of certain CSCE participating
States. The Working Group urged participating States to consider further
examining the protection of the rights of indigenous peoples at future CSCE
meetings. In that regard, the Working Group expressed its thanks and
appreciation to the CSCE for the inclusion of relevant provision 29 in

the CSCE Document of the Helsinki 1992 Meeting, although it had some
reservations with respect to the wording "persons belonging to indigenous
Populations”, and authorized its Chairperson-Rapporteur to monitor the
relevant activities of the CSCE in this field.

195. The Working Group welcomed the establishment of the Fund for the
Development of the Indigenous Peoples of Latin America and the Caribbean, and
expressed its particular satisfaction at plans for indigenous representation
on the governing bodies of the Funad,

196. The Working Group decided to consider the questions, "International Year
of the World's Indigenous People™, "Cultural and Intellectual Property of
Indigencus Peoples”, "Treaties and Agreements with Indigenous Peoples", and
“"Future Role of the Working Group", as separate items of the agenda at its
eleventh session,

197. The Working Group decided to request the Secretary-General to prepare an
annotated agenda for its eleventh and future sessions.
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Annex I

PREAMBULAR AND OPERATIVE PARAGRAPHS OF THE DRAFT DECLARATION
AS AGREED UPON BY THE MEMBERS OF THE WORKIRG GROUP AT FIRST
READIRG

First preambular paragraph

Affirming that all indigenous peoples are free and equal in dignity and
rights to all peoples ip accordance with international standards, while
recognizing the right of all individuals and peoples to be Aifferent, to
consider themselves different, and to be respected as such,

Second preambular paragraph

Considering that all peoples contribute to the diversity and richness of
civilizations and cultures, which constitute the common heritage of humankind,

Zhird preambular paragraph

Convinced that all doctrines, policies and practices of racial,
religious, ethnic or cultural superiority are scientifically false, legally
ipvalid, morally condemnable and socially unjust,

Eourth preambular paragraph

Concerned that indigenous peoples have often been deprived of their human
rights and fundamental freedoms, resulting in the dispossession of their
lands, territories and resources, 8s well as in their poverty and
marginalization,

Eifth preambular paragraph

Consjdering that treaties, agreements and other constructive arrangements
between States and indigenous peoples continue to be matters of international
concern and responsibility,

Sizth preambular paragraph

Helcoming the fact that indigenous peoples are organizing themselves in
order to bring an end to 2l)l forms of discrimination and oppression wherever
they occur,

Sevepth preambular paragraph

Recogpizing the urgent need to respect and promote the rights and
characteristics of indigenous peoples, especially their rights to their larnds,
territories and resources, which stem from their history, philesophy. cultures
and spiritual and other traditions, as well as from their political, econmomic
and social structures,
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Eighth preambular paragraph

Reaffirmipg that indigenous peoples, in the exercise of their rights,
should be free from adverse distinction or discrimination of any kind,

Ninth preambular peragraph
Endorsing efforts to revitalize and strengthen the societies, cultures
and traditions of indigenous pecples, through their control over development
affecting them or their lands, territories and resources, as well as to

promote their future development in accordance with their aspirations and
needs,

Jenth preambular paragraph

Recognizing that the lands and territories of indigenous peoples should
ot be used for military purposes without their consent and reaffirming the
importance of the demilitarization of their lands and territories, which will
contribute to peace, understanding, economic development and frieandly
relations among all peoples of the world,

Eleventh preambular paragraph

Emphasizing the importance of giving special attention to the rights and
needs of indigenous women, youth and children, and in particulsr to their
right to equality of educational opportunities and access to all levels and
forms of education, '

Twelfth preambular paragraph

Recognizing in particular that it is usually iz the best interest of
indigenous children for their family and community to retain shared
responsibility for their upbringing and education,

Zhirteenth preambuler paragraph

Believing that indigenous peoples have the right freely to determine
their relationships with the States in which they live, in a spirit of
coexistence with other citizens,

Fourteenth premabular parsgraph

Noting that the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights affirm the
fundamental importance of the right of self-determination of all peoples, by
virtue of which they fresly determine their political status and freely pursue
their economic, social and cultural developmsnt,

Fifteenth preambular paxagrach

Bearing in mipnd that nothing in this Declaration may be used as ao excuse
for denying to any people its right of self-determination,
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Sixteent! )

Encouraging States to comply with and effectively implement ell
international instruments as they apply to indigenous pecples, in consultation
with the peoples concerazed, '

Sevepteenth preambular paragraph
. Solemnly proclaims the following Declaration on the Rights of Indigenous
Peoples:
PART I
Operative parsgraph 1

Indigenous pecples have the right of self-determination, in accordance
with intermational law by virtue of which they msy freely determine their
political status eand institutions and freely pursue their econmomic, social and
cultural development. An integral part of this is the right to autonomy and
self-government;

Operative paragraph 2

Indigenous peoples have the right to the full and effective enjoyment of
all of the humen rights and fundamental freedoms which are recognized in the
Charter of the United Nations and in international human rights law;

Indigenous peoples have the right to be free and egqual to 211 other human
beings and peoples in dignity and rights, and to be free from adverse
distinction or discrimination of any kind based on their indigenous identity;

PART II
Operative paragraph 4

Hothing in this Declaration may be interpreted as implying for any State,
group or individual any right to engage in amy activity or to perform any act
contrary to the Charter of the United Rations or to the Declaration on
Principles of Internpational Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Natioums;

Operative paragraph §

Indigesous peoples have the collective right to exist in peace and
security as distinct peoples and to be protected against genocide, as well as
the ipdividual rights to life, physical and mental integrity, liberty and
security of person;
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Operative paragraph ©

Indigencus peoples have the collective and individual right to maintain

and develop their distinct ethnic and cultural characteristics and identities,

including the right to self-identification;

Operative paragraph 7

Indigenous peoples have the collective and ipndividual right to be
protected from cultural genocide, including the prevention of and redress for:

{(a) Any act which has the aim or effect of depriving them of their
integrity as distinct sccieties, or of their cultural or ethanic
characteristics or identities;

(b) Any form of forced assimilation or integration by imposition of
other cultures or ways of life;

{c) Dispossession of their lands, territories or resources;

(d) Any propaganda directed against them;

Qperatjve paragraph &

Indigenous peoples have the right to revive and practise their cultural
identity and traditions, including the right to maintain, develop and protect
the past, present and future manifestations of their cultures, such as
archeological and historical sités and structures, artefacts, designs,
ceremonies, techoology and works of art, as well as the right to the
restitution of cultural, religious and spiritual property taken from them
without their free and informed consent or in viclation of their own laws;

Sperative paragraph ¢
Indigenous peoples have the right to manifest, practise and teach their
own spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to religious and cultural sites:

the right to the use and control of ceremonial objects: and the right to the -
repatriation of human remains;

Operative parsgraph 10
Indigencus peoples have the right to revive, use, develop., promote and
transmit to future generations their own languages, writing systems and
literature, and to designate and maintain their own sames of communities,
places and persons. §tates shall take effective measures to ensure that
indigenous peoples can understand and be understood in political, legal and

administrative proceedings, where necessary through the provision of
interpretation or by other effective means;



E/CN.4/8ub.2/1992/33
page 48 :

Operative paragraph 11

indigenous peoples have the right to all levels and forms of education,
including access to education in their own languages, and the right to
establish and contrel their own educational systems and institutions.
Resources shall be provided by the State for these purposes;

Operative paragraph 12
Indigenous peoples have the right to have the dignity and diversity of
their cultures, histories, traditions ané aspirations reflected in all forms

of education and public information, States shall take effective measures to
elimipate prejudices and to foster tolerance, understanding and gocd relations:

Operatjve paragrasph 13

Indigenous peoples have the right to the use of and access to all forms
of mass media in their own languages. States shall take effective measures to
this end;

Operatjve paragraph 14

Indigenous peoples have the right to adequate financial and technical
assistance, from States and through international cooperation, to pursue
freely their own political, economic, social, cultural and spiritual
development, and for the enjoyment of the rights contained in this Declaration;

PART III

Operative paragraph 1§

Indigenous peoples have the right to recognition of their distinctive and
profound relationship with the total environment of the lands, territories and
resources which they have traditionmally occupied or otherwise used;

Operative paregraph 16 .

Indigenous peoples have the collective and individual right to owm,
control and use the lands and territories they have traditionally occupied or
otherwise used. This includes the right to the full recognition of their own
laws and customs, land-tenure systems and institutions for the management of
resources, asd the right to effective measures by States to prevest any
interference with or encroachment upon these rights. Nothing in the foregoing
shall be interpreted as restricting the development of self-goverameat and
self-management arrangements not tied to indigesous territories and rescurces;

Operative paragraph 17

Indigenous peoples have the right to the restitution or, where this is
not possible, to just and fair compensation for lands and territories which
have been confiscated, occupied, used or damaged without their free and
informed consent. Unless otherwise freely agreed upon by the peoples
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concerced, compensation shall preferably take the form of lands and
territories of quality, gquantity and legal status at least equal to those
which were lost; '

Qperative paragraph 18

Indigenous pecples have the right to the protection and, where
appropriate, the rehabilitation of the total envirozment and productive
capacity of their lands and territories, and the right to adequate assistance,
including ioternational cooperation, to this end. Unless otherwise freely
agreed upon by the peoples concerszed, military activities and the storage or
disposal of hazardous materials shall not take place in their lands and
territories;

Operatjve paragraph 19

Indigenous peoples have the right to special measures for protection, as
intellectual property, of their traditional cultural manifestations, such as
literature, designs, visual and performing arts, seeds, genetic resources,
medicine and knowledge of the useful properties of fauna and flora;

Operative parsqgraph 20

Indigenous peoples have the right to require that States and domestic and
transnationasl corporations consult with them and obtain their free and
informed consent prior to the commencement of any large-scale projects,
particularly natural resource development projects or exploitation of miperal
and other subsoil resources, in order to enhance the projects’' benefits and to
mitigate any adverse ecomomic, social, environmental and cultural effects.
Just and fair compensation shall be provided for any such activity or adverse
consequence undertaken;

PART IV

Operative paragraph 21

Iadigenous peoples have the right to maintain and develop within their
lands and other territories their economic, social, and cultural structures,
institutions and traditions, to be secure in the enjoyment of their
traditional means of subsistence, and the right to engage freely in their
traditional and other economic activities, including hunting, fishing,
herding, gathering, lumbering and cultivation. In mo case may imndigencus
peoples be deprived of their means of subsistence. They are entitled to just
and fair compensation if they have besen so deprived:

Qperative paragraph 22

Indigenous peoples have the right to special state measures within _
available resources for the immediate, effective and continuing improvement of
their economic and social conditions, with their free and informed consent,
that reflect their own priorities;
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Operative parpgraph 23

Indigenous peoples have the right to determine, plan 2nd implement, as
far as possible through their own institutiocns, all health, housing and other
economic and social programmes affecting them;

Operative paragraph 24

Indigenous peoples have the right to their own traditional medicines and
health practices, This includes the right to protection of vital medicinal
plants, animals, and minerals. The above may mot be construed as a limitation
to indigenous health systems, if they so wish;

Operative paragraph 25

Indigenous peoples have the right to participate on an equal footing with
a2l) other citizens and without adverse discrimination in the political,
economic, social and cultural life of the State and to have their specific
character duly reflected in the legal system and in political and
socio-economic apd cultural institutions, as appropriate, including in
particular proper regard to, full recognition of and respect for indigenous
laws, customs and practices;

Operative paragraph 26

Iindigenous peoples have the right (a) to participate fully at all
levels of govermment, through representatives chosen by themselves, in
decision-making about and implementation of all national and international
matters which may affect their rights, lives and destinies; (b) to be
involved, through appropriate procedures, determiped in consultation with
them, in devising laws or administrative measures that may affect them
directly. States have the duty to obtain their freée and informed consexnt
before implementing such measures;

Operstive pearagraph 27

Indigenous peoples have the right to autonomy in matters relating to
their own internal and local affairs, including education, information, mass
media, culture, religion, health, housing, employment, social welfare in
general, traditional and other economic and management activities, land and
resources sdministration, environment and entry by non-members, and the
environment, &3 well as internal taxation for financing these autonomous
functions; ' '

Qperstive paragraph 23

Indigenous peoples have the right to decide upon the structures of tbeir
autozomous institutions, to select the membership of such institutions
sccording to their own procedures, and to determine the membership of the
indigenous pecples cosncerned for these purposes; States have the duty to
recognize and respect the integrity of such institutions and their memberships:
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Qperative parsgraph 29

Indigenous peoples have the right to determine the responsibilities of
individuals to their own community, consistent with universslly recognized
human rights and fundamental freedoms and with the rights contained in this
declaration;

OQperative paragraph 30

Indigenous peoples have the right to maintain and develop traditional
contacts, relations and cooperation, including activities for economic,
social, cultural and spiritual purposes between indigenous peoples ACross
borders. States should adopt measures to facilitate such contacts;

Qperative paragraph 31

Indigenous peoples have the right to claim that States or their
successors hooour treaties and other agreements concluded with indigenous
peoples, and to submit any disputes that may arise in this matter to competent
- national or international bodies, according to their original intent, or
courts;

Operptive paragraph 32

Indigenocus pecples have the individual and collective right to access
and prompt decision by mutually acceptable and fair procedures for resolving
conflicts or disputes with States. These procedures may include, as
appropriate, megotiation, mediation, conciliation, arbitraticn or judicial
settlement at national courts and, where domestic remedies bave been
exhausted, international and regional human rights revisw mechanism for
complaints;

Operative paragraph 33
States have the duty, in consultation with the indigenous peoples
concerned, to take effective measures to ensure the full enjoyment of the

exercise of the indigenous rights and other human rights and fundamental
freedoms referred to in this Declaration;

Operative paragraph 34

These rights contained bherein constitute the minimum standards for the
survival and the well-being of the indigenous peoples of the world;

Operative pagagraph 35

Fothing in this declaration may be interpreted as diminishing or
extinguishing existing or future rights indigenous pecples may have or acquire;
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Qperative paragraph 36

Indigenous peoples have the right to special protection and security in
periods of armed conflict, States shall observe international standards for
the protection of civilian populations in circumstances of emergency and armed
conflict, and shall not: ' o

(a) Recruit indigencus people against their will into the armed forces
and, in particular, for use against other indigenous peoples;

(b) Force indigenous people to abandon their land and territories and
means of subsistence and relocate them in special centres for military
purposes;

Operative paragraph 37

Indigenous peoples have the right to retain and develop their customary
laws and legal systems where these are not incompatible with human rights and
fundamental freedoms enshrined in internatiopal human rights instruments;

Operative paragraph 38

Indigenous peoples shall not be forcibly removed from their lands or
territories. Where relocation occurs it shall be with the free and informed
consent of the indigenous pecoples concerned and after agreement oo a fair and
just compensation and, where possible, the option of return;

Operatjve paragraph 39

The application of the provisions of this Declaration shall not adversely
affect the rights and benefits of the indigenous peoples concerned or of any
other national of a State pursuant to other international ipstruments,
treaties or laws.
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Aupex 11

QUESTIONRAIRES SUBMITTED BY THE SPECIAL RAPPORTEUR OF THE

SUB-COMMISSION, MR, MIGUEL ALFORS50 MARTIREZ, ON TREATIES,

AGREEMENTS AND OTHER CONSTRUCTIVE ARRANGEMENTS BETWEEN
STATES AND INDIGEROUS PEOPLES

A. GOVERNMERT VERSION
PART 1

Has your country, or a former colonial power with previous authority upon
your country's present territory (if this was the situation), entered into any
treaties, agreements or other types of formal or informal mutually agreed upon
instruments with indigenous peoples? Likewise, have indigenous peoples who
currently live in the present territory of your country entered into any
treaties, agreements or other types of informal instruments with other States?

(a) 1If your answer is no, please go to Part I1I.

. {(b) 1I1f your answer is yes, the Special Rapporteur would reguest all
relevant materials and information with respect to the questions under
Parts II and III.

PART II1

1. Copies of treaties, agreements or other types of formal or informal
mutually agreed upon instruments between indigenous peoples and Btates.

2. Other constructive arrangements constituting elements governing relations
between indigenous pecples and States, in particular those consisting of mutual
obligations or containing guarantees relating to indigenous rights (i.e. land,
resources, traditional practices and beliefs, etc.).

3. Parties to the treaties, agreements or other constructive arrangements,
including statistical data on the respective indigenous peoples.

4. Historical circumstances of the negotiation, conclusion, celebration,
application, amendment, modification and/or termination of the troatios.
agreements or other constructive arrangements.

(Pleass specify the nature of the isstrument, explaining the circumstances
leading to negotiations and the signing of the treaty; the powers and
specific instructions to the negotiator representing the State concerning
the conduct of the treaty negotiation and celebration; the existence of an
internal law (of the State) regarding the format of treaty negotiations;
the existence of national laws requiring the consent of the indigenous
peoples for the validity of the said instrument; etc.)




E/CN,4/8ub.2/1982/33
page 54

5. The purpose of the treaties, agreements or other constructive arrangements
(i.e. peace, boundary delimitation, frienodship, cooperation, trade, etc.):

(The cause and object of the instrument; the position of the State in
matters of land and resources withio the treaty srea; express or tacit
language in the instrument implying the relinguishing of indigenous
rights to lands and resources.)

6. The substantive contents of the treaties, sgreements or other comstructive
arrangements.

7. The authoritative language(s) in which the treaties, agreoments or other
constructive arrangements were concluded,

(The existence of different language versions of the treaty, including
indigenous languages; updating:; in terms of language, of the treaty.)

8. Applicable rules of interpretation of the treaties, agreements or other
constructive arrangements {of both their texts and connected legal
instruments}.

{In the case of reinterpretation: the possibility for indigenous peoples
to hold the Goverament to the original provisions of the treaty; the
existence of legal means for indigenous peoples to reject formally
‘reinterpretation they disagree with; consultation with treaty peoples
regarding changes proposed by the State; the existence, within present
implementation machinery, of the reguirement to consult with the
indigenous party.)

9. Conflict resoclution provisions of the treaties, agreements or other
constructive arrangements.

(Settling of disputes in relation to treaty interpretation; the existence
of mechanisms within the treaty provisions to resolve outstandinq
disputes.)

10. Methods of registration mand publication of the treaties, agreements or
other constructive arrangements.

11, Constitutional and legislative provisions on the conclusion of the
treaties, agresments or other constructive arrangements, as well as the
constitutional and legislative provisions on the application and termination
of such instruments.

{The decision-making authority with regard to the implementation of the
treaty provisions: the existence of a specific Goverament branch to deal
exclusively with the treaties; right of veto for indigenous peoples on
issues directly related to the treaty.)




E/CN.4/Sub.2/1992/33
page 55

12. The juridical status and official recognition by States and imdigenous
peoples of the treaties., agreements or other constructive arrangements.

13, Constitutional and other guarantees and legislative snd administrative
regulations based on the treaties, agreements or other constructive
arrangements, or derived from the same.

14, Judicial or other types of decisions by higher and lower courts, or other
organs with comparative authority, at the local, provincial/State and pational
levels, inveolving treaties, agreements or other coastructive arrangements.

15. Practical consegquences for all parties resulting from the implementation,
or lack thereof, of the treaties, agreements or other constructive
arrangements.

(Recognition, through provisions of the instruments and consequent
practice, of indigenous legal systems.)

16. Ongoing or planned negotiations for the conclusion of new treaties,
agreements or other copstructive arrangements, as well as for the amendment
or modification of existing oxes.

17. Treaties, agreements or other constructive arrangements which have beexn
terminated, abandoned or rendered obsolete by indigenous peoples or States,
either unilaterally or bilaterally, '

(The existence of administrative or legislative measures altering the
nature of the treaty relationship, steps or measures taken to actually
terminate the treaty.)

18. Bilateral cor multilateral treaties between States establishing rights
for apd/or obligations of indigenmous peoples.

PART II1

19. What is your Goverament's position with respect to the principles and
norms that goversn the interpretation of treaties and other instruments?

20. Does your Govermment currently have authority to make treaties with
indigenous peoples? How would it be exercised?

21. Does your Government currently have authority to make other kinds of
agreements with indigenous peoples? With what objects, and by what procedure?

22. What measures has yéur Goveraomeat undertakean, or intends to undertake, to
resolve situations of conflict arising from treaty, or mon-treaty relatioms,
between your State and indigenous pesoples?
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23. Is there any process by which disputes'rega:ding treaties could be
settled by an independent body either within or outside the State?

24. What recommendation do you have for the Special Rapporteur with regarad to
the choice of existing or new international fora for the resclution of treaty
or non-treaty issues between the State and indigenous peoples?

(For instance: the use of a mutually agreed upon, impartial third party.
such as the International Court of Justice, tc provide the necessary
assistance to mediate or resolve important treaties and other imstruments
in question.)

25. Would you recommend that, inm the process of treaty making and treaty
application, States and indigenous peoples establish relations im political,
cultural and economic spheres of interaction?

26. Does your Goverament have any suggestions to the Special Rapperteur which
would help define the future role of indigenous tresties and other instruments?

27. Plesse provide any additional information you consider relevant,
B, INDIGENOUS PEOFLES/ORGANIZATIONS VERSION
PART I
_ Do you feel bound to homour apy treaty, agreement or other constructive
arrangements with the Goveroment of the country in which you live, or with a
colonial Govermment, or with any other European countries?
{a) If your answer is no, please go to Part III.
{(b) If your answer is yes, the Special Rapporteur would reguest all
relevant materials and information with respect to the guestions under
Parts II and III,
PART I1I

1. Copies of treaties, agresments or other types of formal or informal
mutually agreed upon instruments between indigenous peoples and States.

2. Other constructive arrangements constituting slements goveraing relations
between indigenous peoples and States, in particular those consisting of
mutual obligations or containing guarantees relating to indigenous rights
(i.e. lapd/or resources, traditional practices and beliefs, etc.).

3. Parties to the treatiss, agresments or other constructive arrangements,
including statistical data oz the respective indigenous peoples.
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Historical circumstances of the negotiation, conclusion, celebration,

application, amendment, modification and/or termination of the treaties,
agreements or other constructive arrangements.

(Please specify the nature of the ipstrument, explaining the circumstances
leading to negotiations and the signing of the treaty; indigenous law
regarding the format of the treaty negotiations; legal system used and
the suthority ssercised by the indigesous peoples at the time of entering
into the treaty (sovereignty and indigenous govermment); authority and
legitimacy of those who signed the treaty ou behalf of indigencus peoples:
process of ratification practised by the indigenous peoples within or
outside the indigenous legal system,)

The purpose of the treaties, aqreemcntk or other comstructive

arrangements (i.e., peace, boundary delimitation, friendship, cooperaticn,
trade, etc.):

(The cause and object of the instrument; use of treaties as s pretext for
legitimizing settlement, without azny intention on the part of the State
to observe the indigenous peoples’ treaty rights; the express or tacit
language in the instrument implying the relinguishing of indigenous
rights to lands and resources; the specific reguests made to indigenous
peoples prior to entering into the treaty: peace, friendship, land
cession or cession of indigneous governments; the exact nature of treaty

agreement.)

The substantive contents of the treaties, agreements or other comstructive

6.
arrangements.
7. The authoritative language{(s) iz which the treaties, agreements or other

constructive arrangements were concluded.

{(The existence of different language versions of the treaty, imcluding
ipdigenous languages; updating, iz terms of language, of the treaty.)

Applicable rules of interpretation of the treaties, agrooﬁouts or other

constructive arrangements (of both their texts anrd connected legal
instruments),

(In the case of reinterpretation: the possibllity for indigenous peoples
to held the Goverament to the original provisions of the treaty; the
existence of legal means for indigenous peoples to reject formally
reinterpretation they disagree with; consultation with tresty peoples
regarding changes proposed by the State; the existence, within present
implementation machinery, of the requirement to consult with the
indigenous party.)

Conflict resclution provisions of the treaties, agreements or other

constructive arrangements.

(Settling of disputes in relatiorn to treaty interpretations:; the existence
of mechanisms withip the treaty provisions to resoclve outstanding

disputes.)
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10. Methods of registration and publication of the treaties, agreements or
other constructive arrangements.

(Transmission of knowledge contained in the treaty from generation to
generation; written or oral traosmission; the sharing of treaty knowledge
by all, or the existence of a specific group of individuals having
exclusive knowledge.)

11. Coxnstitutional and legislative provisions on the conclusion of the
treaties, agreements or other comstructive arrasgements, as well as the
constitutional and legislative provisions on the application and termination
of such instrumeats. '

(The decision-making authority with regard to the implementation of the
treaty provisions; the position of indigenous peoples on the treaty
mechanism; right of veto for indigenous peoples on issues directly
related to the treaty.)

12. The juridical status and official recognition by States and indigenous
peoples of the treaties, agreemests or other constructive arrangements.

13. Practical conseguences for sll parties resulting from the implemantation,
or lack thereof, of the treaties, agreements or other constructive
arrangements.

(Recognition, through provisions of the instruments and conseguent
practice, of indigenous legal systems.)

14. Ongoing or planned negotiations for the conclusion of new treaties,
agreements or other constructive arrangements, as well as for the ameadment
or modification of existing ones.

15, Treaties, agresments or other constructive irrangements which have been
terminated, abandoned or rendered obsolete by indigenous peoples or States,
either unilaterally or bilaterally.

(The existence of administrative or legislative measures altering the
nature of the treaty relationship; steps or msasures taken to actually
termizate thes treaty.)

 PART III

16, What is the position of your people/organisstion with respect to the
principles and norms that govern the interpretation of treaties and other
instruments? ' '

17. Would you be willing to make a pew treaty today with the mational
Government? If your answer is no, please explain why. If your answer is
yes, please indicate what you want to include in a nev treaty.
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18. What do you think would be the best way to see that treaties with
indigencus peoples are enforced and respected?

19, What measures have indigenous peoples/organizations undertaken to resclve
situations of conflict arising from treaty, or mon-treaty, relations between
States and indigenous peoples?

20. Does your Goverameat currently have authority to make treaties with
indigencus peoples? How would it be exercised?

21. Does your Goverament currently have suthority to make other kinds of
agreements with indigenous peoples? With what objects, and by what procedure?

22. Would you recommeand that, in the process of tresaty making and treaty
application, indigenous peoples and States establish relations in political,
cultural and economic spheres of interaction?

23. Does your people/crganization have any suggestions to the Special
Rapporteur which would help define the future role of indigenous treaties and
other instruments?

24. Please provide any sdditional information you consider relevant.




	Menu: 
	Back: 


