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Thank you for the opportunity to address "access to justice in the promotion and protection of the
rights of indigenous peoples”.

As affirmed in the ICJ Declaration on Access to Justice and Right to a Remedy in International
Human Rights Systems:. : _

All persons, groups and peoples must be able to access justice eﬁfectively at the
national and international levels. To this end, States must act to ensure equality in

access to justice ... to give effect to buman rights obligations, including the right to'a
remedy and reparation.’ '

Failure to ensure "access to justice" has far-reaching consequences on such principles as justice,
] P ]

democracy, human rights, rule of law, equality, non-discrimination, good governance and good
faith. ' '

Good governance requires States to support Indigenous peoples' human rights and their governing
institutions. National legislation must not be used to subjugate or exploit Indigenous peoples.

Our Joint Statement focuses on Indigenous peoples' access to justice in Canada. We have grave
concerns that ongoing actions by the Canadian government impede access to justice. Such conduct
is inconsistent with the spirit of partnership or with harmonious and cooperative relations. -

Access o justice is often assessed in terms of the availability of both judicial and non-judicial
remedies. Remedies become illusory if they are not accessible. The Supreme Court of Canada has
" ruled: "There cannot be a rule of law without access, otherwise the rule of law is replaced by a rule
of men and women who decide who shall and who shall not have access 10 justice."



eoneerned and 1nternat10na1 human rights"”.

For Indtgenous peoples, the human right to an effective remedy is crucial. Yet when they seek a
legal remedy in domestic courts, the Canadian government invokes extreme arguments and
aggressive procedures s0 as'to delay such cases for years.* Such an approach is inconsistent with
_ pr1n01p1es of _1ust1ce fa1rness cooperatton and good falth

Throughout Canada 5 h1story, in v1rtually every court case relatrng to Aborlgmal'.‘and Treaty rlghts
federal and prov1n01a1 govemments choose to act as an adversary No other people in, Canada are
automatlcally subjected to such eons1stently adverse treatment s -

Doctrlnes of racral"'supenonty _are 1nvahdk Yet federal and prov1nc1al : govemments 1n Canada are

1. Slnce 2006 the Canadian government has refused to acknowledge that Indlgenous peoples'
_collective rights are human rtghts This is, 1ncons1stent with the posmon of its own Carniadian

_Human nghts Comrmsswn,"’ as well as the practlce w1th I th"e UN system for over 30
.‘years o : . T : :

2, 'Contrary to mternatlona] and Canadlan law,l_' Canada c}tatms12 that the Declaration is.
“merely an asp1rat1ona1” instrum th no iegal effect.? Tt is only when Canada is bemg
challenged before a domestic court™ or 4 UN treaty body‘5 that the govemrnent alters this’

: pos1tron In June 2013, the Aborlgmal Affan's Mlnrster denled that the Declamtzon has any

=Consu1tat10n and Aocornmodatlon These gmdehnes charaeterrze the Declaratlon as
"asptrattonal“ and "a non-legally binding:document: that doesnot change Canadlan laws
,Therefore it does not alter the legal duty to: consult" i




3. During the negotiations of the Nagoya Protocol, Canada and other Parties insisted on the
term used in the 1993 Convention on Biological Diversity, namely, "indigenous and local
communities" - rather than "indigenous peoples and local communities”. Despite use of the
term "peoples” in Canada's Constitution,'® the government maintains this position.

For Canada to restrict or deny the status of Indigenous peoples as “peoples™, so that the
effect is to impair or deny them their human rights violates the Infernational Convention on
the Elimination of All Forms of Racial Discrimination'® and the International Covenant on
Civil and Political Rights* Impairing the status of Indigenous peoples is part of a broader
strategy to undermine their rights in the Protocol, including the right to self-determination.

4, In 1999 the Human R.ighté Committee expressed its-regret to Canada that "no explanation
was given ... concerning the elements that make up [the concept of self-determination]" as it
applies to Indigenous peoples in Canada.” Canada was urged "to report adequately on

implementation of article 1 of the Covenant in its next periodic report."* Thls request has
not been fulfilled.

The term “peoples” has a particular legal status and all “peoples™ have the right of self-
determination.”® This same legal status and right are not recognized in regard to
“minorities” or “communities” per se. Special Rapporteur on the rights of indigenous
peoples, James Anaya, has affirmed: "The right of self-determination is a foundational right,

without which indigenous peoples’ human nghts, both collective and individual, cannot be
fully enjoyed."® =

5. Canada has failed to honour and implement the numbered treaties in accordance with their
spirit and intent” — especially in relation to lands and resources. Governments in Canada
continue to issue licenses and permits to industry without regard to the "duty to consult and
accommodate” or the right to "free, prior and informed consent" of Indigenous peoples.
Such prejud1c1al actions have contributed to the 1mpovenshment of First Nations and a w1de
range of socio-economic dlsadvantages and impacts.®

The Land Claims Agrecments Coalition has indicated the "Government of Canada has failed

universally to fully implement the spirit and intent and the broad socio-economic objectives
of all modem land agreements."”

6. In 2012, Canada adopted two omnibus “budget” laws (approx. 900 pages)-that significantly
weakened environmental safeguards. * In rushing through the adoption of such laws without
careful scrutiny, the integrity of Parliament was undermined. The strong objections of
Indigenous peoples were undemocratically ignored. '

7. In regard to Indigenous women and girls, there is a wide range of issues where they receive
substandard treatment and continue to be discriminated against in Canada. A critical,
ongoing concern is the violence against Aboriginal women — especially the hundreds of
unresolved cases of missing and murdered Aboriginal women.

As the Native Women's Association of Canada has indicated: "Canada does not yet have in
place a co-ordinated National Action Plan, with detailed and concrete measures, to address



: 'd'remedy the nsequences of the Vrolence agalnst Aborrgmal women and
1s: “29 Aborrgrnal leaders are also‘ calllng for anattonal pubhc 1nqu1ry 1nto the issue of

l )

-8. _‘The Canadran govemment has recently 1mposed srgmﬁcant fundrng cuts on Indrgenous
L fional and reglonal mstrtutrons 0 Such unilateral: actlons increase vulnerablhty
- and undermine s "self—deterrnmatron Aecordrng to the: governrnent the cuts'are intended to
- vocacy" fundrng for: Indlgenous peoples ‘However, advocacy is an‘integral part of -
" promoting and defending Indrgenous peopleshuman rights.” The ICJ Declaration on
" dccess to Justzce and Rightto.a “Remedy. affirms. that:"[e]nsiring: effectwe access to ‘justice
o also entarls empowerrng the most rnargmahzed and dlsadvantaged people" 2

9. -Overrepresentatron of Indrgenous people in Canada' prrsons contrnues to get worse. In the
past five years’ .glone, the population.of a’bonglnal inmates in federal: pemtentrarres increased
by 43 per cent. Today, aboriginal people make up 23 per cent of all inmates in federal
institutions despite representing just 4-per cent of Canada’s population. 3 The Correctional

, ‘-Investrgator for Canada has crrtlclzed the federal government for: domg lrttle to address this

' -51tuatron o : - : :

‘Recommendatlons to EMRIP

1, The UN Declaranon on the Rzghts of Indzgenous Peoples constrtutes a prrncnpled frarnework for
justice and- reconciliation. In order to ensure access 10 JLIStICG itis necessary to utilize the
Declararzon and other 1nternat10nal human rlghts law._-"' e e e

2 States must take effectrve measures st ehmmate barrrers.. *at nnpede Indrgenous peoples access

to Justrce These mclude dlscrrmmatory laws, pohcles and practlces

3. States muist take 1mmed1ate measures, in c_o_nJunotron wrth Indrgenous peoples to ensure that
doctrines of superlorlty, such as "drscovery" are not mvoked in court cases or negotratlons,
part1cularly i regard to Indrgenous peoples lands, terrrtorles and resources

4., There cannot be a rule of law w1thout access. ' States have an oblrgatlon o ensure access to justice -
so that the rlght of Indrgenous peoples to s an effectrve remedy is fully realrzed

5. Too often Indrgenous peoples face slow costly, ineffective.or burdensome legal and other
processes ‘that serve to deny them enj joyment of their: human rights. States must cease invoking
extreme arguments and aggressive procedures in Judlcral and administrative processes 'S0 as to
deprwe Indrgenous peoples thelr human rrght to an effectrve remedy
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