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Universal Periodic Review Concerning Canada

This Joint Submission is made in regard to the HuRghts Council’s Universal Periodic
Review (UPR) of Canada, which is scheduled to fd&ee in February 2009.

The primary focus of this Submission is Canadasoss" relating to theUnited Nations
Declaration on the Rights of Indigenous Peopldkereinafter YN Declaratiorf or
“Declaratiori), adopted by the UN General Assembly on 13 Sep&rd007.

It is provided in Human Rights Council resolutioll ®f 18 June 2007 that the basis of the
UPR is: (a) The Charter of the United Nations; {hle Universal Declaration of Human
Rights; (c) Human rights instruments to which at&ia a party; (d) Voluntary pledges and
commitments made by Statésnd applicable international humanitarian law. d&scribed
below, theUN Declarationrelates to all of these elements.

All members elected to the Human Rights Councibfsbphold the highest standards in the
promotion and protection of human rights” and “stally cooperate with the Councif”.
Canada’s performance must be consistent with tsiaselards and obligations — especially for
purposes of the present UPR. The Canadian govetncoatinues to demonstrate that it is
not willing to uphold these solemn duties in reatito over 370 million Indigenous people
worldwide.

The UN Declaration does not create new rights, but elaborates onirtherent rights of
Indigenous peoples worldwide. It provides a ppred framework and Indigenous context
for interpreting existing international human righinstruments, such as tHéniversal
Declaration on Human Righfsthe two human right€Covenantsand theInternational
Convention on the Elimination of All Forms of Radiscrimination® The Declaration is
therefore highly relevant to Canada’s existingrimégional obligations.

Canada has a legal duty to uphold the purposespéndiples of theUN Charter which
include: “To achieve international cooperation ...piromoting and encouraging respect for
human rights and for fundamental freedoms for é@heut distinction ..”” Canada also has a
duty to “take joint and separate action in co-openawith the [United Nations] for the
achievement of the purposes set forth in Articlé 5Be. to promote “universal respect for,
and observance of, human rights and fundamenedémas for all without distinction™.

Canada has impeded international and regional catpe® and failed to promote universal
respect for human righfer all.'! It is required that the work of the Human RigBsuncil
“be guided by the principles of universality, imiality, objectivity and non-selectivity,
constructive international dialogue and cooperatigith a view to enhancing the promotion
and protection of all human right$?.

In regard to thedJN Declaration the current government of Canada has signifigaadtered
the positions of its predecessor. The governmkmtns that no previous government ever
supported thi®eclaration This argument is misleading, since the formeregoment was no
longer in power at the time the final text was exbuiy the Chair of the Working Group in
February 2006. The argument lacked credibilityhviie Committee on the Elimination of
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Racial Discrimination, which explicitly referred the supportive positions of the previous
Canadian governmefht. Canada also claims that it has persistently objedo the
Declaration This argument has no metit.

At the time of the vote in the General Assembly tbe UN Declaration the Canadian
government indicated publicly that there were oojlective rights in this new instrument
and that there was no balancing of individual aoliective rightst®> The government added
that the rights of non-native Canadians would Hasen threatened had the government not
opposed théDeclaratior!® and that “the document is unworkable in a WestiEmocracy
under a constitutional governmenf’. Such extreme statements are simply fHls€hey
constitute propagandfaunder international law. They serve to genera@r famong the
Canadian public, as well as opposition to theclaration and discrimination against
Indigenous peoples’ human rights.

Canada argues that tHeeclaration is inconsistent with the Constitution ar@anadian
Charter of Rights and FreedomsYet Canada refuses to substantiate this claivery
provision of theDeclarationmust be “interpreted in accordance with the pples of justice,
democracy, respect for human rights, equality, disarimination, good governance and good
faith”.?® These are core principles and values in intesnati law and in Canada’s
Constitution, including th€anadian Charter.

Canada has raised concerns regarding five hundraties that have been signed over the past
250 years with Indigenous peoples. It has pubbktéfed: “The government does not support
the [UN] declaration because that declaration jedipas those treaties, the enforceability and
the meaning of then? Such claims have no merit. The government’sestants are
contradicted by th®eclarationitself?* In addition, the treaty rights of Indigenous pesp
are protected by Canada’s Constitution and caneotjdopardized” by any international
human rights instrument.

At the Human Rights Counéfland the General AssemBfyCanada has declared that thig
Declaration “has no legal effect in Canada, and its provisidosnot represent customary
international law”. These statements are erronaadscontrary to Canadian and international
law. While theDeclaration is generally a non-binding instrument, it has leg#kct in
Canad&?® In many respects, it is declaratory of existingtomary international la®’. The
Canadian government has refused to provide anyewriegal analyses to substantiate its
statements. It is inappropriate for Canada to belaa if it has a right of veto.

Canada maintains that ttuN Declarationhas no application in Canada, simply because the
Canadian government did not vote in favour of demion. As emphasized by Amnesty
International Canada, this position is “deeply bing” and “provides a debilitating model for
others to follow™’ It adds: “Canada’s position, in many ways, drigestake through the very
integrity of the international human rights systéam,indigenous peoples and everyofg.”

At the Human Rights Council session in Septemb&72Canada insisted that the Special
Rapporteur on the situation of the human rights amdlamental freedoms of Indigenous
people be mandated to promote th¢ Declaration“where appropriate?’ Since Canada had
voted against the adoption of tieclaration Canada erroneously concluded that: “It is
therefore inappropriate for the Special Rapporteupromote the implementation of this
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Declaration with respect to Canadi."It is wrong for Canada to be attempting to affiet
“objectivity, independence and discretion” of theesial Rapporteut*

Canada is repeatedly making false public statemadmasit theJN Declarationboth at home
and abroad. This serves to generate serious nasstaddings of, and unjust opposition to,
Indigenous peoples’ human rights. Such actionglaeexact opposite of promoting human
rights educatioff and learning, which is an important part of thentdm Rights Council's
mandate. Canada is failing to cooperate with theril in this important aspect.

Canada has opposed the explicit affirmation ofdedbus peoples’ rights as human rigfits.
This position is inconsistent with UN practice whidor approximately thirty years, has
addressed Indigenous peoples’ rights as humarsrigider the international human rights
system. In accordance with the Human Rights Ciésriéd\genda and Framework for the
Programme of Work® the "Rights of peoples" are permanently consideneder Item 3 —
“Promotion and protection of all human rights".

In regard to theUN Declaration the excessive and unsubstantiated positions baea
repeatedly criticized by Indigenous peoples and drumghts organizations, as well as the
former UN High Commissioner for Human Rigttand the Committee for the Elimination of
Racial Discriminatiorf® In addition, an Open Letter signed by more th@é tegal scholars
and experts in May 2008 underlines the far-reachimgacts of Canada’s “misleading
claims”:

We are concerned that the misleading claims madethiey Canadian
government continue to be used to justify oppasjtias well as impede
international cooperation and implementation of sthhuman rights
instrument’’

At the ECOSOC session in July 2008, Canada indictitat the term “implement” in regard
to theUN Declarationrefers to “those States that have chosen to suftpdftAccording to
Canada, when the UN Permanent Forum on Indigerssige$ is required to implement the
Declaration it cannot do so in relation to States that vagdinst this instrument. Canada’s
position challenges the universafityf theDeclarationas a human rights instruméfivhich
explicitly indicates that it applies to all Indigams peoples and individuals worldwitfe.
Canada also seeks to limit unjustly the mandatéhefPermanent Forum in a manner that
would contradict the global context of tBeclaration*?

Canada has unsuccessfully sought to pré¥ehe Organization of American States (OAS)
from using theUN Declaration as the “baseline for negotiations and ... a minimum
standard* in the negotiations regarding the draft Americaaclration on the Rights of
Indigenous PeopléS. In its April 14, 2008 Statement to the WorkingoGp, Canada
indicated that it would attempt to block consenawsdgess: “the document adopted clearly
indicated that Canada did not give its support @sdlong as there was an explicit
understanding that the Declaration text therefoi@ mbt apply to Canadd® These
prejudicial actions were severely criticized by theligenous Peoples’ Caucus of the
Americas?’

On April 8th, 2008, the House of Commons in Canadapted a Motion calling on the
Canadian Government to “endorse the United Natidedaration on the Rights of Indigenous
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Peoples as adopted by the UN General Assembly ddepB8mber, 2007 and that Parliament
and Government of Canada fully implement the statslaontained thereir® The minority
government of Canada continues to ignore the deatioaxill of its own Parliament.

For over two years, the current government of Canlaas refused to consult Indigenous
peoples on every position and action that it tap&dtively oppose theN Declaration®® The
government has ignored its constitutional duty émsult Indigenous peoples and, where
appropriate, accommodate their concéfnsTo date, the government has refused to even
discuss its constitutional duties. At the intelordl and regional levels, Canada has
repeatedly failed in its “commitment” to advance thuman rights of Indigenous peoples
through “consultation and collaboratiott”.

Canada failed to attract any significant supportit® positions on th&/N Declaration®® In
encouraging opposition against theclaration the government focused especially on those
States with abusive human rights recotdsAt the time of the General Assembly vooaly
Australia, New Zealand and the United States -etbfdhe most actively obstructionist States
during the standard-setting process — joined Canadeoting against this human rights
instrument?

Canada has continuously engaged in politicizatibindigenous peoples’ human rights. In
relation to theUN Declaration Canadian government actions demonstrate disregfaitd

commitments and responsibilities as a Human Ri@losncil member. In particular, Canada
is ignoring the “importance of ensuring universalibbjectivity and non-selectivity in the

consideration of human rights issues, and the eéition of ... politicization’>®

Instead of accepting responsibility for its own stéindard conduct and taking genuine steps
to change, Canada is criticizing the UN for notiaeimg a strongemDeclaration The
following statement unjustly undermines the repatadf the UN General Assembly:

Canada regrets that the General Assembly was wilbradopt a Declaration
that falls short of what is required to truly adsrehe interests of Indigenous
peoples around the world. Nonetheless, Canada euwiitinue to take
effective action, at home and abroad, to promot @notect the rights of
Indigenous people.

The Canadian government has stated that it wilticoa to improve quality of life for all
Aboriginal peoples. Such domestic actions are egoeof any national government that
assumes constitutional responsibility for Indigemqeoples. These measures are not a
defence to the government’'s attempts to deny apjicgtion in Canada of an international
human rights instrument, such as tb&l Declaration As illustrated in the following
paragraphs, thBeclarationremains highly relevant to the Canadian domesiitecxt.

For over a century, the policies and practicesmtian residential schools in Canada caused
“incredible damage” that continues to have integgational impact3’ For many residential
school survivors and their families, the Canadiamegnment apolog{ in June 2008 was
essential in order to move forward towards recamtadn and healing. However, it is
inconsistent with reconciliation for the governmetat oppose application of th&N
Declaration in Canada — which affirms many of the human rigthist were violated in
residential schools and provides a principled fraoré for the future.
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Further, as part of the court-approved Settlemegtedment® the Canadian government

created a Truth and Reconciliation Commission (TRA)RC Chair Harry LaForme has

cautioned that the government is putting in jeopalte Commission’s independence. The
government unilaterally decided to transform theCTRecretariat into a federal government
department and then have that department reptretMinister of Indian Affair§®

In June 2008, the Parliament of Canada ametided Canadian Human Rights Asb as to
remove an exemptiéhthat prevented First Nations and individuals friling human rights
complaints for any matter under thelian Act®® This positive initiative occurred in spite of
the fact that, for over a year, the minority goveemt of Canada had attempted without
success to amend this legislation without any clbaison with First Nations or
accommodation of their concerffs.In particular, the government had refused to ictemsany
interpretative clause that would balance the cbllecand individual rights of the Indigenous
peoples and individuals concerned. Ultimately,fdderal opposition parties, in collaboration
with Indigenous organizations, compelled the Caamadiovernment to reach a reasonable
compromise.

In opposing thaJN Declaration the Canadian government has consistently fadeck$pect
its international and constitutional obligationsdanommitments. Rather than uphold
principles relating to human rights, democracy trerule of law, the government has opted
to use any means in pursuing its own ideology. ddwtinuing to engage in untruthful,
misleading and unsubstantiated positions, the gowent is undermining the principles of
justice, good governance and accountabffity.

In regard to Canada and the UN Declaration on the Rights of Indigenous Peoples, we
respectfully submit the following recommendationsa the Human Rights Council:

That Canada, in partnership with Indigenous pegmesorse th&JN Declarationand fully
implement the standards contained therein (asccédlein the House of Commons Motion of 8
April 2008).

That theUN Declarationbe fully respected as a universal internationahd rights instrument.

That Canada fully support the mandate and workhef3pecial Rapporteur on the situation of
the human rights and fundamental freedoms of Imgige people and respect its objectivity,
independence and discretion.

That Canada recognize the importance of regionaldmurights instruments in complementing
the universal system of promotion and protectiolwhan rights. A current example is using
the UN Declarationin the ongoing negotiations on a draft AmericarclBeation on the Rights
of Indigenous Peoples, as has been decided whki®tganization of American States.

That, as a member of the UN and Human Rights Chu@enada set a positive example
consistent with its obligations, commitments anedpgles. Members that are not willing to fully
meet these responsibilities should withdraw froe @ouncil.



Endnotes

[Note: These endnotes are included as a moreletbtand factual report that is attached as a
reference to the above 5-page document.]

Y In this Submission, reference to the actions aitjoms of Canada refers to those of the curremionity government
since the spring of 2006.

2 UNGA Res. 61/295, 13 September 2007, Annex.

% It is added that such voluntary pledges and comenits of States include, but are not limited tbp&e undertaken
when presenting their candidatures for electioivéoHuman Rights Council”.

* UN General Assemblyduman Rights CounGiA/RES/60/251, 15 March 2006, para. 9.

® “Statement by Acting UN High Commissioner for HumrRights Kyung-wha Kang, and S. James Anaya, tlezisp
Rapporteur on the situation of human rights andif&mental freedoms of indigenous people: Internati@ay of the
World's Indigenous Peopletinited Nations Press Releasetrieved 8 August 2008 at:
http://www.unhchr.ch/huricane/huricane.nsf/view@491F4417CB6875C125749C002EDB71?0pendocument

The Declaration ...represents a significant contribution to the guidiprinciples of justice and
dignity championed in the Universal Declaration ldiman Rights, which celebrates its 60th
anniversary this year.

® See Committee on the Elimination of Racial Disémiation, Concluding observations of the Committee on the
Elimination of Racial Discrimination: United State§ America CERD/C/USA/CO/6, 8 May 2008, p. 10, para. 29:

While noting the position of the State party with legard to the United Nations Declaration on
the Rights of Indigenous Peoples (A/RES/61/295), éhCommittee ... recommends that the
declaration be used as a guide to interpret the St party’s obligations under the Convention
relating to indigenous peoples[bold in original]

As described in the text accompanying this endnbie|JN Declarationis similarly relevant to applicable
international humanitarian law.

’ Charter of the United Nationért. 1(3). See alst/N Declaration PP1.
8 UN Charter, Art. 56.

° See alsdd., Art. 2(2): “All Members ... shall fulfill in good fah the obligations assumed by them in accordantte wi
the present Charter”.

19 See also Permanent Mission of Canada to the UNiggins, “Canada’s Commitments and Pledges”, HuRights
Council, New York, 10 April 2006: “Canada pledges:to give effect to the Council'mandate to promote and protect
human rights including ... by contributing to its work on nornevklopment, and by encouraging cooperation and
dialogue”. [emphasis in original]

1 See also UN General AssembBraft Programme of Action for the Second InternasibDecade of the World's
Indigenous People: Report of the Secretary-Genek#0/270, 18 August 2005 (adopted without vote Ghgneral
Assembly, 16 December 2005), para. 9:

... the goal for the Decade established by the Gérasembly, namely strengthening international
cooperation for the solution of problems facedrmigenous people in the areas of culture, education
health, human rights, the environment and socidlemonomic development.



12 UN General Assemblyduman Rights CoungilA/RES/60/251, 15 March 2006, para. 4. These sanneiples are
integral elements in the Council’'s work: see alaamtdn Rights Councillnstitution-building of the United Nations
Human Rights CouncilRes. 5/1, 18 June 2007, Annex, V (Agenda and &wnark for the Programme of Work), A
(Principles).

13 See note 36nfra.

4 For a detailed refutation of Canada’s “persistebjector” argument, see P. Joffe, “UN Declaratidwhieving
Reconciliation and Effective Application in the Galian Context”, published iAboriginal Law Conference—2008
Continuing Legal Education Society of British Colbia, June 2008.

15 Minister of Indian Affairs and Northern Developniehuck Strahl, quoted in S. Edwards, “Tories ddféno’ in
native rights vote”The [Montreal] Gazetté14 September 2007), available at
http://www.canada.com/montrealgazette/news/stant?il=5a03839b-6ee5-4391-8cd8-fe9338ac7baf

In Canada, you are balancing individual rightsoglective rights, and (this) document ... has nohe
that ... By signing on, you default to this documbwtsaying that the only rights in play here are the
rights of the First Nations. And, of course, im@da, that's inconsistent with our constitution.

164,
4.

18 There are 17 provisions in tleeclarationthat address individual rights: PP4, PP22 and.Art®, 6, 7, 8, 9, 14, 17,
21, 22, 24, 33, 40, 44 and 46. Tbeclaration contains some of the most comprehensive balarmiagsions that
exist in any international human rights instrume8eeg.g, Art. 46.

!9 International Convention on the Elimination of &brms of Racial DiscriminationArt. 4: “States Parties condemn
all propaganda ... and undertake to adopt immediadepasitive measures designed to eradicate alieiment to, or
acts of, such discrimination and, to this end, vdtle regard to ... the rights expressly set forttarticle 5 of this
Convention, inter alia: ... (c) Shall not permit pigbhuthorities or public institutions, national local, to promote or
incite racial discrimination.”

See alsdJN Declaration Art. 8, para. 2: “States shall provide effectmechanisms for prevention of, and redress for:
... (e) Any form of propaganda designed to promotimcite racial or ethnic discrimination directedaagst them.”

20 UN Declaration Art. 46, para. 3. See also Art. 46, para. 2: the exercise of the rights enunciated in the ...
Declaration, human rights and fundamental freedofhadl shall be respected.”

2L House of CommonsDebates(Hansard), 39 Parl., ' sess., November 21, 2006, No. 083 (Hon. Jim Rrenti
Minister of Indian Affairs and Northern Developmgrdvailable at
http://www?2.parl.gc.ca/HousePublications/Publicataspx?Language=E&Mode=1&Parl=39&Ses=1&Docld=252393

%2 The provisions in th&JN Declarationserve to honour, protect and enforce treaties Withigenous peoples. For
example, the preamble recognizes “the urgent neeespect and promote the rights of indigenous lgsagffirmed in
treaties”.

See also Art. 37 (1): “Indigenous peoples haveritigt to the recognition, observance and enforceroétreaties ...
concluded with States ... and to have States honulirespect such treaties”; and (2) “Nothing in beclaration may
be interpreted as diminishing or eliminating ttghts of indigenous peoples contained in treatigseeanents and other
constructive arrangements”.

% Canada, “Statement to the Human Rights CounctherMandate of the UN Special Rapporteur on theasin of
the human rights and fundamental freedom of indigsrpeople”, Geneva, 26 September 2007.



% Canada, “Statement by Ambassador John McNee, Rermh&Representative of Canada to the United Natorise
61st Session of the General Assembly on the Ddmaran the Rights of Indigenous Peoples”, New Ryat3
September 2007.

% Canada’s highest court has repeatedly ruled thatriational declarations, conventions, etc. mayelied upon to
interpret human rights in Canada. Segy., Reference re Public Service Employee Rektkat (Alberta) [1987] 1
Supreme Court Reports 313, at p. 348:

The various sources of international human riglate k- declarations covenants, conventions,
judicial and quasi-judicial decisions of internaii tribunals, customary norms -- must, in my
opinion, berelevant and persuasive sources for interpretatdbthe [Canadian] Charter's provisions.
[emphasis added]

%6 Examples of existing customary international lasiude,inter alia: general principle of international law pécta
sunt servandd“treaties must be kept"); prohibition againstighaiscrimination; right to self-determinationghit to
one’s own means of subsistence; right not to bgestdrl to genociddJN Charterobligation of States to promote the
“universal respect for, and observance of, humghtsi and fundamental freedoms for all”; and requéet of good
faith in the fulfillment of the obligations assuméy States in accordance with tldharter.  The former High
Commissioner for Human Rights, among others, hgislighted that the rule banning gender discrimorats also now
customary international law.

27 A. Neve (Director General, Amnesty Internationaln@da), “Shame on Canada for opposing the UN Indige
Peoples declarationThe Lawyers Weeklyune 6, 2008, p. 5.

24d.

29 Human Rights CounciHuman rights and indigenous peoples: mandate oSihecial Rapporteur on the situation of
human rights and fundamental freedoms of indigepeaple Res. 6/12, Bsess., 28 September 2007, para. 1(g):

Decidesto extend the mandate of the Special Rapporteuthensituation of human rights and
fundamental freedoms of indigenous people for eofdeof three years:

(g) To promote the United Nations Declaration om ftights of Indigenous Peoples and international
instruments relevant to the advancement of thegighindigenous peoples, where appropriate ...

30 Canada, “Statement to the Human Rights CouncthenMandate of the UN Special Rapporteur on theasin of
the human rights and fundamental freedom of indigsrpeople”, Geneva, 26 September 2007.

31 UN General AssemblyStrengthening United Nations action in the fielchafnan rights through the promotion of
international cooperation and the importance of +sambectivity, impartiality and objectivityRes. 62/165, 18 December
2007 (adopted without vote), preamble:

Affirming the importance of the objectivity, independence disdretion of the special rapporteurs
and representatives on thematic issues and onrasinas well as of the members of the working
groups, in carrying out their mandates ...

32 UN General AssemblyRevised draft plan of action for the first phas@Qqg-2007) of the World Programme for
Human Rights Education: Note by the Secretary-Ganar59/525/Rev.1, 2 March 2005, para. 3:

... human rights education can be defined as eduxdtiaining and information aiming at building a
universal culture of human rights through the stwof knowledge, imparting of skills and moulding
of attitudes directed to: (a) The strengtheningespect for human rights and fundamental freedoms;
... (c) The promotion of understanding, toleranceydge equality and friendship among all nations,
indigenous peoples and racial, national, ethnligioeis and linguistic groups ...

% canada’s opposition has been especially evidetheatOrganization of American States negotiationsaodraft
American Declaration on the Rights of Indigenousgtes.



3 Human Rights Councilinstitution-building of the United Nations HumangRis Council Res. 5/1, 18 June 2007,
Annex, V (Agenda and Framework for the Programm@/ofk), C (Framework for the programme of workgnit 3.

% See J. Brown, “UN human rights czar lashes Carmadaote against native rights”, October 22, 208Vailable at
http://ca.news.yahoo.com/s/capress/071022/natenbaliir_cda_rights&printer=1:

[UN High Commissioner for Human Rights Louise Araited the aboriginal rights issue as one
example of a deeper malaise, suggesting her nativatry is flagging in its historic commitment to
rise above narrow self-interest on the world stage.

% Committee on the Elimination of Racial Discrimiioa, Concluding observations of the Committee on the
Elimination of Racial Discrimination: Canad&ERD/C/CAN/CO/18, 25 May 2007, p. 8, para. 27:

In view of the positive contributions made and thgpport given by the State party in the process
leading up to the adoption of the United NationglBeation on the Rights of Indigenous Peoples, the
Committee regrets the change in the position of3tage party in the Human Rights Council and the
General Assembly.

The Committee recommends that the State party suppbthe immediate adoption of
the United Nations Declaration on the Rights of Indjenous Peoples.. [bold in original]

37 “UN Declaration on the Rights of Indigenous Peopléanada Needs to Implement This New Human Rights
Instrument”, Open Letter, May 1, 2008, available Hdtp://cfsc.quaker.ca/pages/documents/UNDecl-Egjgrt
onstatementMay1.pdf

% Canada, “Canadian Explanation of Position [on] é&tefrom the United Nations Permanent Forum ondadbus
Issues, Economic and Social Council”, 2008 Substai@ession, New York, July 24, 2008.

%9 permanent Forum on Indigenous Issubgprmation received from the United Nations systanmd other
intergovernmental organizations: Office of the Higlommissioner for Human Right&/C.19/2008/4/Add.14, 14
February 2008, p. 14, para. 25:

The OHCHR considers that the adoption of the Datilam on the Rights of Indigenous Peoples
offers an opportunity to renew efforts to improve tsituation of indigenous peoples worldwide,
establishing for the first time universal standatkat can guide public policy. [emphasis added]

“0 UN Declaration Art. 1: “Indigenous peoples have the right to fllé enjoyment, as a collective or as individuals,
all human rights and fundamental freedoms as rezednin the Charter of the United Nations, the @nsal
Declaration of Human Rights and international humghts law.”

“1 UN Declaration Art. 43: “The rights recognized herein constittiie minimum standards for the survival, dignity
and well-being of the indigenous peoples of thel&oand Art. 44: “All the rights and freedoms regozed herein are
equally guaranteed to male and female indigenadigiduals”.

“2 UN Declaration Art. 42: “The United Nations, its bodies, inclndithe Permanent Forum on Indigenous Issues, and
specialized agencies, including at the countryllesed States shall promote respect for and fullliegtion of the
provisions of this Declaration and follow up théeefiveness of this Declaration.”

See also Permanent Forum on Indigenous Is§egmrt on the seventh session (21 April — 2 MaygR®Eronomic and
Social Council, Official Records, 2008 Supplement R3, E/2008/43, E/C.19/2008/13, p. 21, para. 132:

The Permanent Forum affirms that the United Nati@eclaration on the Rights of Indigenous
Peoples will be its legal frameworkhe Permanent Forum will therefore ensure thatt@elaration

is integrated in its own recommendations on theseubstantive mandated areas — economic and
social development, environment, health, educatatiure, human rights and the implementation of
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the Declaration — as well as in the Forum’s worklemthe special theme for each session and in its
ongoing themes and priorities. [emphasis added]

“31n all of Latin America and the Caribbean, notimgke country voted against tH2eclaration at the UN General
Assembly. On November 26, 2007, Canada soughteteept all of these States from using and respg¢kiis human
rights instrument in the ongoing OAS negotiationsaadraftAmerican Declaration

In this regard, see Canada, “Notes for a Stateimetite Government of Canada at the Special Ses$ithre Working
Group to Prepare the Draft American Declarationtlos Rights of Indigenous Peoples”, OrganizatiorAoferican
States, Washington, D.C., November 26, 2007:

... the Government of Canada cannot accept the UNaEsimn text as the starting point or minimum
outcome for these negotiations. Trying to impoke tUN Declaration text will doom these
negotiations to failure.

* Organization of American States (Working GroupPuepare the Draft American Declaration on the Righit
Indigenous Peoples), “Report of the Chair on thextitgs for Reflection on the Meetings of Negotiatian the Quest
for Points of Consensus (Washington, D.C., Unitethte8 — November 26-28, 2007)",OEA/Ser.K/XVI,
GT/DADIN/doc.321/08, 14 January 2008, available at  http://www.civil-
society.oas.org/English/Indigenous/rep_chair_116% . 3:

The majority of States and all of the indigenoupresentatives supported the use of the UN
Declaration as the baseline for negotiations awditéied that this represented a minimum standard
for the OAS Declaration. Accordingly, the provissoof the OAS Declaration ha[ve] to be consistent
with those set forth in the United Nations Declianat

5 Canada should recognize the relationship of rediboman rights instruments to the broader intésnat human
rights system. See,g, UN General Assemblynternational Covenants on Human Righ®es. 62/147, 18 December
2007 (adopted without vote), preamble:

Recognizinghe importance of regional human rights instrumearid monitoring mechanisms in
complementing the universal system of promotion pnodection of human rights ...

6 Canada, “Canada’s Statement to the Working Grouprepare the Draft American Declaration on thehRigf
Indigenous Peoples”, April 14, 2008, in Organizatiof American States (Working Group to Prepare Mraft
American Declaration on the Rights of IndigenousopPes), “Report of the Chair on the Eleventh Megtiof
Negotiations in the Quest for Points of Consendusitéd States, Washington, D.C., April 14 to 18,080,
OEA/Ser.K/XVI, GT/DADIN/doc. 339/08, 14 May 2008, valable at  http://www.civil-
society.oas.org/English/Indigenous/DADIN00217E08,dkppendix V, p. 35.

*"“The Positions of Canada and the United Statesdsging Reservations and Opposing Consensus aceéptable:
Response of the Indigenous Peoples’ Caucus of therigas”, Washington, D.C., April 15, 2008 in Orgation of
American States (Working Group to Prepare the Diafterican Declaration on the Rights of Indigenogotes),
“Report of the Chair on the Eleventh Meeting ..."ted6,supra Appendix VII, 42, at p. 43:

Canada is seeking to create a dangerous precedbint the OAS. That is, any State that chooses to
oppose the adoption of any declaration within titertAmerican system could simply opt to oppose
it and prevent its domestic application. This vebséverely undermine the principle of international
cooperation that is a crucial element of tddl Charter and theOAS Charter It would also
undermine the progressive development of humansigtthin the Hemisphere.

8 The text of the Motion is reproduced in House ofrnons Debate$jansard April 7, 2008, 39 Parl.," sess., vol.
142, no. 074, available at:
http://www2.parl.gc.ca/HousePublications/Publicataspx?Language=E&Mode=1&Parl=39&Ses=2&Docld=33487

9 The Canadian government had meetings with Indigemepresentatives, but not a single discussiostitored a
“consultation” as required by Canada’s Constitution
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0 See,e.g, Taku River Tlingit First Natiorv. British Columbia (Project Assessment Diredtd2004] 3 S.C.R. 550,
para. 25:

The duty to consult arises when a Crown actor mmsiedge, real or constructive, of the potential
existence of Aboriginal rights or title and contdatps conduct that might adversely affect themsThi
in turn may lead to a duty to change governmenthglar policy to accommodate Aboriginal

concerns. Responsiveness is a key requirementlofdoasultation and accommodation.

See alsaMikisewCree First Natiorv. Canada (Minister of Canadian Heritagg2005] 3 Supreme Court Reports 388,
para. 54: “Consultation that excludes from the eutsy form of accommodation would be meaninglesdri “very
serious issues”, the Supreme Court has ruled thitconsent of [the] aboriginal nation” is requdreseeHaida Nation

v. British Columbia (Minister of Forests)2004] 3 S.C.R. 511, para. 24.

*L UN General Assembl®005 World Summit Outcom&/RES/60/1, 16 September 2005 (adopted withote)y@. 29,
para. 127:

We [Heads of State and Government] reaffirm our mitnnent to continue making progress in the
advancement of the human rights of the world’sgedious peoples at the local, national, regional and
international levels, including through consultatend collaboration with them ...

2 Despite its active lobbying, Canada was able nid finly three other States that would join togeiheproposing
specific amendments to thdN Declaration See Letter, dated August 13, 2007, and acconipgngroposed
amendments, from the Permanent Missions of Canadembia, New Zealand and the Russian Federatmihe
President of the United Nations General Assemlityregard to Indigenous peoples, there was no pligniosure by
Canada of these joint proposed amendments.

3 Amnesty International (Canada), “Canada and thermational Protection of Human Rightdn Erosion of
Leadership? An Update to Amnesty International’s Human RigAtgenda for Canada”, December 2007, available at
http://www.amnesty.ca/themes/canada_overview.ghp7: “Canada aligned itself with states with peecords of
supporting the UN human rights system and withohigs of brutal repression of Indigenous rightscadtes.”

¥ See also Quaker United Nations Office (R. BréR)ghting Historic Wrongs: First Session of the Wiman Rights
Council (19-30 June 2006)", July 2006, available at
http://quno.org/geneva/pdf/humanrights/RightingbligfWWrongs200606.pdfp. 4:

Canada’s ShameShort-term political expediency seems to have liberbasis for Canada’s change
of position from supporting to opposing the dradtlration — encouraged by Australia, New Zealand
and the USA, none of whom are on the Council andg theeded a Council member who could be
persuaded to call a vote after the failure of akilog move to gain support. Canada and the Russian
Federation were the only States to vote againgitamo

5 UN General Assemblyduman Rights CounciA/RES/60/251, 15 March 2006, preamble.

% |ndian and Northern Affairs Canada, “Update Papdmited Nations Declaration on the Rights of Indiges
Peoples”, January 10, 2008, availablehép://www.ainc-inac.gc.cal/ird/2007/updir_e.htnNlo page numbering in text.

" Royal Commission on Aboriginal Peopl&eport of the Royal Commission on Aboriginal PesfGitawa: Canada
Communication Group, 1996), vol. 1, pp. 601-602:

No segment of our research aroused more outragsterde than the story of the residential schools.
... the incredible damage — loss of life, denigratadnculture, destruction of self-respect and self-
esteem, rupture of families, impact of these traiorasucceeding generations ... will deeply disturb
anyone ...

%8 For the text of Prime Minister Stephen Harper'slagy, see House of Commons Debat¢ansard 39" Parl., 2
sess., vol. 142, no. 110, June 11, 2008.
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9 A copy of the Indian Residential Schools Settlem&greement is available atttp://www.ainc-inac.gc.ca/rqpi/a3-
eng.asp

0 “Remarks by Justice Harry S. LaForme”, July 15)@0Assembly of First Nations, 29th Annual Geneyssembly,
Quebec City, Quebec, availablehdtp://www.trc-cvr.ca/mediaroomjulyl5en.htmlustice Laforme adds:

Unless the Commission can reach out to survivoltseasy truly independent, the integrity of its work
will be undermined and the validity of its findingad conclusions will be suspect ... for its work to
have integrity and value the Commission must ndy de independent, it must be seen to be
independent ...

There’s a potential for making the operation o$ thuite small Commission unduly cumbersome and
by burdening it with expensive machinery of goveemta And most importantly, a potential for
creating inconsistencies with the Settlement Agmgmwith the court judgments and with the
mandate.

®1 SeeAn Act to amend the Canadian Human Rights(Bit C-21), Statutes of Canada 2008, c. 30, asskto 18 June
2008.

62 Canadian Human Rights AcRevised Statutes of Canada 1985, c. H-6, s. BotHing in this Act affects any
provision of the Indian Act or any provision madwelar or pursuant to that Act.”

53 Revised Statutes of Canada 1985, c. I-5.

% See,e.g, “Assembly of First Nations, Native Women's Assiicin of Canada call for full consultation befohe t
repeal of Section 67 of Canadian Human Rights Adgws release, December 13, 2006: “Both the AssewfbFirst
Nations and the Native Women's Association of Can@dWAC) ... support the repeal ... but only after mop
consultation.”

% In regard to the Canadian government’s constitaiiauty to act honourably, s@aku River Tlingit First Nation v.
British Columbia (Project Assessment Direct¢2004] 3 Supreme Court Reports 550, para. 24alllits dealings with
Aboriginal peoples, the Crown must act honouralilyaccordance with its historical and future raaship with the
Aboriginal peoples in question. The Crown's honcamnot be interpreted narrowly or technically, buist be given
full effect ... “.

See alsdR.v. Badger [1996] 1 S.C.R. 771, para. 41: “... the honourh&f €rown is always at stake in its dealing with
Indian people. ... No appearance of "sharp dealirity'be sanctioned.”



