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Thank you for the opportunity to address the ongoing implementation of the United Nations
Declaration on the Rights of Indigenous Peoples. We express our appreciation to those States
and Indigenous peoples that have responded to the EMRIP questionnaires and have contributed
their views on best practices and implementation strategies.

In considering implementation strategies, it is essential to place the Declaration in its
contemporary international law context. This consensus universal human rights instrument is not
merely “aspirational” and has diverse legal effects.' The International Law Association has
concluded: “overwhelming support by the UN General Assembly leads to an expectation of

maximum compliance”.?

Former Special Rapporteur on the rights of indigenous peoples James Anaya concluded:

“Implementation of the Declaration should be regarded as a political, moral and
legal imperative without qualification, within the framework of the human rights
objectives of the Charter of the United Nations.”

In particular, Anaya adds: “some aspects of the Declaration — including core principles of
non-discrimination, cultural integrity, property, self-determination and related precepts
that are articulated in the Declaration — constitute, or are becoming, part of customary

international law or are general principles of international law”.*

The Declaration is “[g]uided by the purposes and principles of the Charter of the United
Nations”. This includes the principle of “equal rights and self-determination of peoples”, as well
as the duty of the UN and States to promote “universal respect for, and observance of, human

rights ... for all without distinction”.



The Declaration affirms the inherent or pre-existing collective and individual human rights of
Indigenous peoples. The rights constitute the “minimum standards” for the survival, dignity,
security and well-being of indigenous peoples worldwide.® It provides a framework for justice
and reconciliation, applying existing human rights standards to the specific historical, cultural
and social circumstances of Indigenous peoples.” As Norway has emphasized: “The Declaration

contextualizes all existing human rights for indigenous peoples”.?

The UN Declaration enjoys consensus global support in the context of sustainable development.
In the Rio+20 outcome document, The future we want, States “recognize the importance of the
United Nations Declaration ... in the context of global, regional, national and subnational
implementation of sustainable development strategies.””

The Declaration should not be viewed in a vacuum. It is used by UN bodies to interpret
Indigenous peoples’ rights and related State obligations in existing treaties.' The Declaration is
also linked to domestic legal systems. In different regions of the world, domestic courts are
increasingly using the Declaration.

The Declaration is a crucial step towards significantly diminishing adversarial relations between
States and Indigenous peoples. As affirmed in the preamble, “recognition of the rights of
indigenous peoples in this Declaration will enhance harmonious and cooperative relations” and
the Declaration is “a standard of achievement to be pursued in a spirit of partnership and mutual
respect”. Article 38 requires States to achieve the ends of Declaration “in consultation and
cooperation” with Indigenous peoples."

The jurisprudence of international human rights bodies is an essential aspect of implementation
of the UN Declaration. For over thirty years, the rights of Indigenous peoples have been
addressed within the international human rights system. The jurisprudence of UN human rights
bodies, including their General Comments, have been ascribed "great weight" by the
International Court of Justice (ICJ)."

Indigenous peoples' rights are increasingly addressed in various international forums, including
those relating to food security, biodiversity, climate change, and intellectual property.™ It is
concerning that in these other forums some States take positions that are prejudicial to
Indigenous peoples' rights, including those affirmed in the UN Declaration.

With the adoption of the UN Declaration, the issue of “peoples” was resolved. The term
“Indigenous peoples” is used consistently by the General Assembly, Office of the High
Commissioner for Human Rights, Human Rights Council, treaty monitoring bodies, specialized
agencies, special rapporteurs and other mechanisms.

At the October 2013 meeting of the Working Group on Article 8(j) of the Convention on
Biological Diversity, 98% of States agreed to change the out-dated term of “indigenous and local
communities” to the term "indigenous peoples and local communities". Canada, India and
France were disappointingly among the 2% that insisted a study must first be done, including
seeking advice from the UN Office of Legal Affairs, to assess the implications.



“Indigenous peoples” is used in the 2003 Convention for the Safeguarding of the Intangible
Cultural Heritage and the 2005 Convention on the Protection and Promotion of the Diversity of
Cultural Expressions. The term "aboriginal peoples" is enshrined in Canada’s Constitution.

To restrict or deny the status of Indigenous peoples as “peoples™, so that the purpose or effect is
to impair or deny their human rights constitutes racial discrimination. This violates the
International Convention on the Elimination of All Forms of Racial Discrimination and the
International Covenant on Civil and Political Rights.

Indigenous peoples globally are leading the way on active implementation of the UN
Declaration at the local, national and international levels. International mechanisms are engaging
with implementation within their mandates. Many States are also actively engaging with
implementation in consultation and cooperation with Indigenous peoples. EMRIP is well placed
to continue sharing information on good practices and strategies.

Recommendations to EMRIP

1. THAT, in its 2014 report to the Human Rights Council, EMRIP should underline the diverse
contexts for full and effective implementation of the UN Declaration on the Rights of Indigenous
Peoples. In this regard, it is essential to highlight the Declaration’s significance in both
international and domestic contexts.

2. THAT EMRIP urge States, in accordance with their international human rights obligations, to
uphold the rights affirmed in the UN Declaration when involved in standard-setting and other
negotiations in international forums. Whether through joint or separate action, States cannot
evade their international human rights obligations by acting through international organizations,
such as UN specialized agencies."

3. THAT EMRIP emphasize to States that, in regard to Indigenous peoples, use of the term

“peoples” is clearly settled in international law. It is unacceptable for there to be any processes
unwilling to accept this terminology or to revert to or maintain out-dated terminology.
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