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Ms President of the Human Rights Council,

Excellencies,

Distinguished Experts, 

Ladies and Gentlemen, 

 

I am pleased to open the panel on access to justice for indigenous peoples, especially at this 

significant  moment in  time:  the 5th anniversary of  the adoption of the Declaration on the 

Rights  of  Indigenous  Peoples.   The Declaration  remains  a  ground-breaking  and central 

component of international human rights law.  It is an invaluable tool, as well as incentive, for 

us all to work together in the promotion and protection of the rights of indigenous peoples.

I warmly welcome the experts on this Panel from all corners of the globe. I commend you on 

your excellent and pioneering work in relation to the many and varied aspects of access to 

justice for indigenous peoples.   

I also thank states for the resolution authorizing this and future panels, thereby improving the 

visibility of indigenous peoples’ issues within the Council.  I hope that this increased visibility 

will be accompanied by concrete steps to ensure the protection and promotion of indigenous 

peoples’ rights.  

That access to justice is a very real human rights concern for indigenous peoples from all 

parts of the world is, devastatingly, beyond doubt.  

Access to justice is a universal issue that affects indigenous peoples living in both developed 

and developing states.  In one state, where indigenous peoples make up only 2.5% of the 

population,  statistics  indicate  that  indigenous  adults  are  13  times  more  likely  to  be 

imprisoned compared to non-indigenous adults.  In another, indigenous women comprise 

60% of the state’s imprisoned women while indigenous peoples constitute less than 15% of 

the total population.  Incarceration of indigenous peoples is one of many issues that Ms de 

Ovando, one of the panellists, deals with in her work in the Mexican National Commission for 

the Development of Indigenous Peoples. I look forward to her insights.  

As the United Nations human rights treaty bodies have indicated, the structural and practical 

problems  associated  with  indigenous  peoples’  access  to  justice  within  criminal  justice 

systems  are  multi-faceted.   They  include  a  lack  of  access  to  legal  advice,  cultural 

insensitivity, insufficient emphasis on rehabilitation and inadequate provision of interpretation 

in  indigenous  languages.   This  last  issue,  that  of  the  provision  of  justice  in  indigenous 
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languages,  is  a  significant  one,  as  the  Expert  Mechanism  on  the  Rights  of  Indigenous 

Peoples  has stressed in  its  report  submitted  to  this  session.   I  urge you  to  consider  it 

carefully  when  implementing  and  developing  law  and  policy  associated  with  indigenous 

peoples’ access to justice.  

We must be mindful that issues facing indigenous peoples in obtaining access to justice are 

not confined to criminal matters.  They are closely related to – indivisible from – other human 

rights  issues  facing  indigenous  peoples,  including  poverty,  illiteracy,  poor  education, 

recognition of their lands, territories and resources and self-determination, to name only a 

few.  As the Inter-American Court of Human Rights and the African Commission on Human 

and Peoples’ Rights have found, in ground-breaking jurisprudence over the last decade, the 

realisation of access to justice for indigenous peoples includes measures to respect, protect 

and  demarcate  indigenous  peoples’  lands,  territories  and  resources.    We  are  indeed 

fortunate to have with us today some of the main advocates associated with those cases, 

Professor James Anaya, moderating this Panel and currently the Special Rapporteur on the 

rights of indigenous peoples, and Mr. Sing’Oei, whose extensive public litigation practice in 

the African region is renowned. 

In their work, the Expert Mechanism on the Rights of Indigenous Peoples, the Permanent 

Forum on Indigenous Issues and the Special Rapporteur on the rights of indigenous peoples 

have highlighted the close connection between indigenous peoples’ self-determination and 

the attainment of other human rights.  The right to access to justice is no exception.  It brings 

to  mind  the  many  questions  associated  with  indigenous  peoples’  jurisdiction  over  their 

territories.  A self-determination-based approach also raises issues associated with the most 

culturally-sensitive  approach  to  ensuring  that  indigenous  women  have  equal  access  to 

justice  under  indigenous  peoples’  juridical  systems,  and  responsibility  for  distressing 

examples  of  widespread  violence  against  indigenous  women.   It  is  an  honour  to  have 

Professor Megan Davis, also a member of the Permanent Forum on Indigenous Issues, with 

us here today, who brings with her a nuanced perspective on such issues.

There  is  no  singularly  authoritative  definition  of  the  term  “access  to  justice”  under 

international law or international human rights law.  Nonetheless, the most common starting 

point in international jurisprudence is article 8 of the Universal Declaration of Human Rights, 

which provides that “everyone has the right to an effective remedy by the competent national 

tribunals for acts violating the fundamental rights granted him by the constitution or by law.” 

The right to remedy and related procedural and substantive rights are expressly protected by 

most other United Nations human rights treaties.  
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The Declaration on the Rights of Indigenous Peoples provides specific detail on the content 

of  the  right  to  access  to  justice  in  the  context  of  indigenous  peoples.   For  example, 

consistently  with  indigenous  peoples’  right  to  self-determination,  it  expresses  indigenous 

peoples’  right  to  promote,  develop  and  maintain  their  distinctive  customs,  traditions, 

procedures, and juridical systems, in other words, to provide their own methods to achieve 

access  to  justice.   It  also  requires  respect  for  and  recognition  of  indigenous  peoples’ 

collective  rights  and  the  taking  into  account  of  indigenous  peoples’  histories  and 

perspectives in the protection and promotion of their human rights. 

Indigenous  peoples’  understanding  of  their  rights,  including  access  to  justice,  is  often 

informed by their unique outlooks on, and practices associated with, justice.  These may in 

some  respects  differ  from  mainstream  approaches  to  justice.   One  example  relates  to 

indigenous  concepts  of  collective,  rather  than  individual,  responsibility  for  wrong  doing. 

Justice systems that place the exclusive responsibility on individuals can seem unjust and 

inadequate to indigenous peoples.  

Moreover,  indigenous  peoples  have  commonly  drawn  a  connection  between  their 

experiences of colonisation, decolonisation and dispossession in the past and the access to 

justice  issues  they  face  today,  for  example,  the  high  incarceration  rates  of  indigenous 

individuals  I  mentioned earlier.   Policies  that  take an ahistorical  approach to indigenous 

peoples’ access to justice may also be inappropriate from an indigenous perspective.

Many indigenous peoples remain concerned about  ongoing impunity for  wrongdoing that 

affects them, including difficulties in holding private corporations to account for the human 

rights impacts of extractive industries active on or near their territories.  In this respect, I am 

pleased  to  note  efforts  to  coordinate  between  the  Expert  Mechanism,  the  Special 

Rapporteur, the Permanent Forum and the Working Group on business and human rights.   

The United Nations human rights system, including the treaty bodies, special procedures 

and OHCHR, has significant experience in dealing with issues associated with access to 

justice generally and indigenous peoples’ access to justice specifically.  

For example, the Committee on the Rights of the Child has emphasised that indigenous 

children  must  have  access  to  culturally-appropriate  legal  and  translation  services  when 

interacting  with  juvenile  justice  systems  and  that  consideration  must  be  given  to  the 

collective  rights  of  indigenous  children.   The  Committee  has  further  noted  that 
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disproportionately  high  incarceration  rates  of  indigenous  children  may  be  attributed  to 

systematic  discrimination  within  a  justice  system  and/or  society.   Correspondingly,  the 

Committee has called upon States to undertake measures to support traditional restorative 

justice systems to the extent they promote the best interests of the child and to develop 

juvenile justice systems in consultation with indigenous peoples.  

The arsenal of relevant human rights mechanisms has expanded further in recent years, for 

example through the introduction of a mandate of a Special  Rapporteur on truth, justice, 

reparation and guarantees of non-recurrence.

OHCHR has also played a practical role in supporting indigenous peoples’ access to justice. 

In Guatemala, by way of example, we have implemented a technical training programme for 

strategic  human  rights  litigation  for  indigenous  peoples’  rights,  addressed  to  university 

students  and  representatives  of  indigenous  organisations.   The areas of  focus included 

rights to consultation and lands, with an emphasis on issues related to natural resources. 

This  training complements  the OHCHR’s  Guatemala’s  study on discrimination  within  the 

judicial system, which has indigenous peoples as a focus. 

OHCHR is exploring, also in its role as support for the Expert Mechanism on the Rights of 

Indigenous Peoples, the value of rights and principles associated with transitional justice for 

indigenous  peoples  in  their  pursuit  of  access to  justice.   We are informed by domestic 

endeavours in this respect, in places such as Canada, Guatemala and New Zealand.  It is 

especially  pleasing  that  Dr.  Bulan  is  on the Panel  today,  having  advised the Malaysian 

national human rights institution, which has established a unique commission to examine 

indigenous peoples’ land rights there. This is but one example of how national human rights 

institutions can advance indigenous peoples’ access to justice; other such initiatives will be 

explored in a guide that OHCHR is developing for national human rights institutions on the 

use of the Declaration on the Rights of Indigenous Peoples. 

Ladies and gentlemen, I urge you to use your time today to focus on practical and targeted 

solutions  to  problems  associated  with  indigenous  peoples’  access  to  justice,  in  close 

partnership with indigenous peoples. That would be the best way for us to use our collective 

talent to honour indigenous peoples and commemorate the 5th anniversary of the adoption of 

the Declaration on their rights. 
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