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Nagoya Protocol on Access and Benefit Sharing: Substantive and Procedural
Injustices relating to Indigenous Peoples' Human Rights

A new treaty - lhe Nagoya Protocol on access and benefit sharing arising from the use of genetic
resources - was adopted in October 201 0. This Statement will highlight some key points in the
detailed Joint Submission on the Protocol that has been submitted by over 60 organizations to
this lOs session of the Pelmanent Forum.

The Joint Submission emphasizes substantive and procedural injustices in the Protocol, in
relation to Indigenous peoples' human rights. These injustices detract from the legitimacy or
validity ofthe Pro tocol and, therefore, merit serious attention and redress.

The importance of achieving an effective intemational regime on access and benefit sharing is
beyond question. In relation to Indigenous peoples, such a regime must include a principled
framework that fully safeguards their human rights and respects their right to full and effective
participation.

Indigenous peoples and local communities continue to face dispossession and "biopiracy'' in
relation to their lands and resources. In the context of the Protocol, biopiracy refers to the
unautlorized commercial or other use by third parties of genetic resources and traditional
knowledge without sharing the benefits.
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. lack of Parties' commitrnent to ethical conduct is exemplified by the Tkarihwaid:ri Ethical
Code of Conduct, adopted by the Conference of the Parties - which Code stipulates that it
"should not be construed as altering or interpreting the obligations ofParties to the Convention ...
or any other intemational instrument" or altering domestic laws and agreements.

ln rcgard to the Nagoya Protocol, procedural injustices include inter alia the following:

. The procedural dimensions of Indigenous peoples' right to 'full and effective participation"
were not respected during the negotiations of the Protocol and in its final text;

. in relation to the formulation and adoption of national legislation and other measures, the
democratic requirement of "full and effective participation" of Indigenous peoples and local
communities is virtually unaddressed;

. key provisions relating to IINDRIP and "established" rights to genetic resources were
negotiated in closed meetings, where representatives of Indigenous peoples and local
communities were explicitly excluded; and

. some States exploited the practice of seeking consensus among the Parties, with a view to
diminishing or ignoring the rights of lndigenous peoples and local communities and applying the
lowest common denominator among the Parties' positions.

The Joint Submission makes specific recommendations for fair and equitable implementation of
the Protocol, as well as possible revisions to its text. Discriminatory and unjust dimensions of
the Protocol all require redress - with the full and effective participation of Indigenous peoples
and local communities at all stages.

In relation to Indigenous peoples and local communities, the Protocol must be consistent with
the principles ofjustice, democracy, equality, non-discrimination, respect for human rights and
rule of law. The rights, security and well-being of present and future generations must be
ensured.

In its 2010 report, the llN Permanent Forum on Indigenous Issues has addressed concems
relating to the Convention and the negotiations on the Protocol. The recommendations made by
the Permanent Forum have not been frrlly implemented, especially in relation to genetic
resources, LINDRIP and the use ofthe term "peoples".

We recommend the following measures to the Permanent Forum on Indigenous Issues
(PFII) for fair and equitable implementation of the Protocol as well as possible revisions to its
text. These recommendations include that the PFII:

L Urge Parties to the Convention on Biological Diversity and the Nagoya Protocol that, in
relation to Indigenous peoples, positive actions are required on inter alia the following:

i) Take into account "all rights" through a rights-based approach, as required by the
central objective of the Convention and, the Protocol;



ii) clarify unequivocally that national legislation must be supportive of the objective of
"fair and equitable" benefit sharing, consistent with lndigenous peoples' human rights
and related State obligations;

iii) eliminate discriminatory elements in the Protocol, particularly the refusal to refer to
Indigenous peoples as "peoples" and the restriction of genetic resource rights to
"established" rights;

iv) redress procedural injustices, including unfair restrictions on interventions and tabling
of proposed amendments; and exclusion of representatives of Indigenous peoples from
negotiation meetings where their rights may be undermined;

v) firlly respect the W Declaration on the Rights of Indigenous Peoples, in interpreting
and implementingthe Convention and Protocol;

vi) reiterate the importance of "prior and informed consent", eliminating questionable and
ambiguous interpretations;

vii) include specific safeguards for "publicly available" traditional knowledge;

viii) ensure that provisions of the Protocol "shall not affect the ... obligations ofany Party
deriving from any existing intemational agreement" (Convention, art. 22(l): and
Protocol, art. 4(l)), particularly those relating to human rights;

ix) ensure that Parties fully respect the rule of law, including their intemational human
rights obligations;

x) enhance significantly the "full and effective participation" of Indigenous peoples in all
aspects of the Protocol, through legal commitrnents to capacity-building and
democratic, inclusive processes; and

xi) provide an effective process to hold Parties accountable in fulfilling their obligations
in respect to the Protocol.

2. Urge the Conference of the Parties (COP) to revise those decisions made in October 2010,
where it altered the terms of the Protocol to the detriment of Indigenous peoples. Such
actions exceed the authority of COP.


