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Thank you M a d a m Chair ' ' 

This inten/ention is made on behalf of a number of Abor ig inal and Tor res Strait Islander 
organisations f rom Australia, present at this Forum. 

On 3 Apri l this year the Austral ian Minister for Indigenous Affairs made a statement on behalf 
of the Austral ian Government formal is ing its support for the UN Declarat ion on the Rights of 
Indigenous Peoples. The Minister 's statement reversed the previous Government ' s 
opposition to the Declarat ion, ref lect ing a new wi l l ingness to re-set the relat ionship between 
indigenous and non-Indigenous Austra l ians and for building trust be tween the Government 
and Indigenous people and their communi t ies. 

Indigenous peoples of Austral ia we l comed the Minister 's statement and bel ieve this act ion 
marked a historical shift for the human rights of ind igenous peoples and their communi t ies. 

It is now t ime for the Austral ian Government to commit fully to implement ing the Declarat ion. 

In particular, the Austral ian Government should act decisively to change measures that 
inhibit the rights to land of Indigenous Austral ians by reforming the land regime as well as 
making improvements to the native title system. For Indigenous peoples, native title and 
land are a fundamenta l element of cultural obligation and identity. 

Native Title Representat ive Bodies and Native Title Service Providers in Austral ia, through 
the National Nat ive Title Counci l , are commencing a campaign for fundamenta l changes to 
be made to the Native Title Act. 

The original spirit of the Native Title Act is clearly set out in its preamble: 

It is particularly important to ensure that native title holders are now able to enjoy fully 
their rights and interests. . . .A special procedure needs to be avai lable for the just 
and proper ascertainment of native title fights and interests which will ensure 
that, if possible, this is done by concil iation, and if not, in a manner that has due 
regard to their unique character (emphasis added). . -

Unfortunately, tradit ional owner groups who have revital ized their tradit ions in recent years 
cannot be recognized as native title holders under Austral ian law unless those tradit ions 



have been observed, substantial ly without interrupt ion, since the assert ion of British 
sovereignty. 
In order to get back to the original spirit of the Native Title Act, signif icant reform to the 
requirements of proof need to be addressed. 

Many commentators in Austral ia have now begun championing more substant ial 
amendments to the Native Title Act. Most prominent among them. Chief Justice of the High 
Court of Austral ia RS French and Justice A M North of the Federal Court of Austral ia both 
argue strongly for a signif icant shift in the burden of proof. Native tit le ju r isprudence has 
developed over the 16 years since the Mabo decis ion in such a way tha t means tradit ional 
owners bear the burden of proving their connect ion to country. As stated by Justice North, ' 
"so long as [the current] si tuat ion is left to persist the nation's moral s tanding is diminished". ' ' 

The fabric of what is now the native title sys tem goes to the very core of Abor ig inal 
d isadvantage and can only be truly resolved through a significant shift in the balance of 
power in all types of negotiat ions from small level future act agreements to native title Court 
determinations. Substantial amendments to the Native Title Act can signif icantly shift the 
balance of power for a more favourable and just posit ion for tradit ional owners. 

The major issue for the native title party is discharging the crushing burden of proof as 
required by the \Nar(f and YortSi Yortff' tests. Having to establish concepts of society and 
continuity and then having to particularize each law and custom and r ight and interest to the 
requisite standard borders on cruelty. When Respondents insist upon a strict l inear 
approach in negotiat ions that the applicant must prove connect ion to a lmos t a trial s tandard 
and then respondents deal with ext inguishment in this very long convo lu ted process, the 
system is going to and does exact a tol l ; often to the detr iment of the nat ive title party.'* 

This process virtually accepts that respondents can hang back, and wai t to see if the native 
title party either implodes f rom the burden of proving connect ion or is st ruck out by the 
Court.^ 

Madam Chair, no fair-minded person can say this is fair. • • 

One possible mechanism for attenuating the burden of making a case for determinat ion is a 
change to the law so that some of the elements of the burden of proof are lifted f rom 
applicants. This could be satisf ied by introducing a rebuttable presumpt ion of continuity, 
reversing the onus of proof so that the State (or other respondent part ies to a claim) bears 
the burden of rebutting such a presumption. 

Slowly, and occasionally, change is felt in Austral ia. By way of example , a recent decision 
by the National Native Tit le Tribunal determined that a proposal for min ing potash on 
Western Austral ia's Lake Disappointment should not be granted. The Indigenous Tradit ional 
Owners had successfully argued that the Lake was a significant site for Aboriginal culture 
and therefore should not be disturbed. 

The industry party requested the Commonweal th Attorney Genera! to make a declarat ion 
under the Native Title Act that the production at Lake Disappointment was in the national 

^ Justice North and T Goodwin, Disconnection - the Gap Between Law and Justice In Native Title: A 
Proposal for Reform. 5 May 2009. 
^ Western Australia v Ward (2002) 213 CLR 1. ' 
^Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422. 

Smith, K., IVIinefieids, Minor Amendments and Modest Changes: an outline of the inherent dangers in native title 
negotiations and the opportunities to sweep them away, Negotiating Native Title Forunn, Melbourne, 19 February 
2009 • ; • " 
^ ibid 



interest, and in tine interests of the State of Western Austral ia, in effect request ing that the 
original decision be overru led. 

The Attorney General dec l ined to interfere. 

W e have been reliably in formed that the reasons for the Attorney Genera l 's decis ion were 
that the proposal was not a matter that, if not granted, would affect ei ther the national 
interest or the interests of the state of Western Austral ia. Further, even if it were, the 
Attorney General would have been minded not to overrule the National Native Tit le 
Tribunal 's original f indings and determinat ion in any event. 

In such t imes as the global f inancial chsis and the seeming 'development at any cost' 
approach occurring in Wes te rn Austral ia, this refusal by the Attorney Genera l to adjudicate in 
favour of the extractive industry is a we lcome reminder that Austral ia 's Indigenous people 
can, in certain instances at least, be on the receiving end of a favourab le decision. 

Al l too often the opposite is the case. V ' ' 

In Australia's north-west, for example. Indigenous peoples' rights have recently been put at 
risk with the State Government threatening to compulsory acquire land if the Tradi t ional 
Owners did not reach an agreement on a suitable site for the deve lopment of an industrial 
hub. Tradit ional owners have given condit ional approval to the p roposed site, however such 
a coercive approach by the State Government hdes roughshod over tine rights of Indigenous 
peoples and senously cont ravenes the principles under the UN Declarat ion. 

The only way to ensure that Indigenous rights are protected and uphe ld is for Austral ia to 
amend the native title legislation and to implement the UN Declarat ion to ensure the free, 
prior and informed consent of tradit ional owners for decisions about the i r land. 

The Declaration should be ful ly implemented in Austral ia and its pr inciples upheld to ensure 
the hghts of Indigenous peoples are protected. The Native Title Act w a s intended to be 
beneficial legislation, with a strong preference for outcomes to be negot ia ted rather than 
lit igated. Amending the Nat ive Title Act to alleviate the burden of t radi t ional owners will br ing 
the legislation back to its original intent as well as align native title more harmoniously with 
the UN Declaration. 

We recommend that this forum encourage ail States to implement the UN Declaration 
on the Rights of Indigenous Peoples and the promote and protect the rights of 
Indigenous peoples with regard to land and the right to free, prior and informed 
consent for traditional owners about decisions on land. 


