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Executive Summary

Peru was engaged in a brutal internal armed conflict from 1980 to 2000 resulting in over 69,000
deaths, 75 percent of which belonged to indigenous communities.' Transitional justice in Peru,
despite some progress, continues to face serious obstacles, including ineffective investigations
and prosecutions for human rights violations, renewed efforts to establish amnesty laws, and
ongoing calls for the pardon of former President Alberto Fujimori. The failure to effectively
investigate, and ensure the prosecutions and reparations for human rights violations, is a violation
of Articles 2, 6, 7 and 9 of the International Covenant on Civil and Political Rights (ICCPR).

One significant but rarely discussed impediment to the investigation and prosecution of human
rights abuses is the violation of the right to seck and receive information held by public
authorities and the right to truth. The Peruvian government possesses information about historic
human rights abuses from the period of internal armed conflict that it has failed or refused to
make public, in accordance with its obligations under Article 19 of the ICCPR. It should be
encouraged to do so as an important step towards exhuming and identifying the disappeared,
reckoning with the country’s past, combating impunity for serious human rights violations, and
ensuring human dignity and security in the future.

Further, in December 2012, the Peruvian state issued a decree authorizing the secrecy of security
sector information, categorically and with no designated time limit or exemptions for information
related to human rights violations. This is in direct conflict with Peru’s obligations under Article
19 of the ICCPR, as well as with the country’s decade-old access to information law.

The Open Society Justice Initiative promotes the rule of law through litigation, legal advocacy
and reform of legal institutions aimed at enhancing the protection of human rights. The Justice
Initiative is working with partners in Peru, including the Human Rights Association (La
Asociacion Pro-Derechos Humanos, or APRODEH), to undertake strategic litigation seeking
access to information concerning historic and contemporary human rights violations.

The Press and Society Institute (also known as the Instituto Prensa y Sociedad, or IPYS), also
based in Lima, monitors attacks on press freedom in the Andean region, engages in advocacy and
provides legal support on behalf of journalists. IPYS campaigned for the 2002 Law on
Transparency and Access to Public Information, and actively uses the law and promotes its
improved implementation.

OPEN SOCIETY JUSTICE INITIATIVE and INSTITUTO PRENSA Y SOCIEDAD
Review of Peru by the Human Rights Committee

2]



Recommendations

We urge the UN Human Rights Committee to question the Government of Peru about, and make
recommendations concerning, its duties to (a) investigate, prosccute and punish human rights
violations, and (b) make information about human rights violations available to the victims, their
families and society at large, as required by Articles 2, 6, 7, 9 and 19 of the ICCPR.

In particular, the Justice Initiative encourages the UN Human Rights Committee to call on Peru’s
government to take the following measures:

Ensure continued investigations and prosecutions of those implicated in crimes against
humanity and other serious human rights violations committed during the internal armed
conflict, and publicly affirm the government’s commitment to these investigations and
prosecutions.

Repeal the provisions of Executive Decrees 1129 and 205-2012-EF mandating secrecy
of security sector information, and ensure compliance with constitutional and legislative
mandates for public access to information about cases relating to human rights abuses.

Improve efficiency and responsiveness of state entitics charged with fulfilling requests
for public information as required by Peru’s Constitution as well as by Article 13 of the
American Convention on Human Rights and Article 19 of the ICCPR.

Develop or reform appropriate legal mechanisms to enforce and/or sanction officials or
state organs that refuse to comply with requirements to provide access to public
information about cases of human rights violations.

Ensure access by victims and their families, judicial and investigative authorities, as
well as the public to all documents that reveal information about human rights violations
during the internal armed conflict, save for specific pages of documents, the disclosure of
which the state can demonstrate would likely cause identifiable harm to national security.
Documents that the state is obliged to disclose include military operational plans,
intelligence reports, manuals, locations of military bases and installations, and names,
details and level of responsibility of those having served in the military or paramilitary,
including personnel files and annual evaluations.

Construct a registry of all existing documents pertaining to the internal armed conflict.

Permit full searches of military and intelligence archives for information related to
human rights violations, by specialists independent of military and intelligence entities.

Establish independent oversight of the management of military and intelligence
records from, or related to, the armed conflict.
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Peru’s international legal obligations under
the ICCPR

A. Accountability for human rights violations

International human rights law creates an obligation to investigate and prosecute the material and
intellectual perpetrators of grave human rights violations. This obligation arises from, inter alia,
Articles 2, 6, 7, and 9 of the ICCPR.

The Human Rights Committee has interpreted the Covenant to require that states “give effect to
the general obligation to investigate allegations of violations promptly, thoroughly, and
effectively.”™ The Committee has called “the problem of impunity ... a matter of sustained
concern.” The failure to investigate allegations of violations could itself give rise to a separate
breach of the Covenant,* which continues so long as there has not been an effective investigation.
The Committee has also reaffirmed that international law prohibits immunity for those
responsible for serious human rights violations in respect of which states are required to bring in
perpetrators to justice.’

Further, the prohibition of crimes against humanity, and the requirement to prosecute them as
such, has been accepted as a jus cogens or peremptory norm of international law.® International
law also requires states to arrest, investigate and prosecute, or else extradite to a jurisdiction that
is willing and able to investigate and prosecute, perpetrators of certain international crimes,
including genocide or crimes against humanity. in all circumstances.’ Relatedly, as recognized by
the Committee, a clear and binding norm of international law prohibits the grant of amnesty or
the application of statutes of limitations to those charged with international crimes such as crimes
against humanity.® The Committee has affirmed that granting a broad amnesty for grave human
rights violations “is incompatible with the duty of States to investigate human rights violations, to
guarantee freedom from such acts within their jurisdiction and to ensure that they do not occur in
the future.” Decades-old crimes must therefore still be prosecuted.

B. Right to information

The right to seek and receive information is protected expressly by Article 19(2) of the ICCPR,
and mandates a corresponding duty of public authorities to disclose information. In its General
Comment 34, the Committee stated that Article 19 guarantees the right of access to information
held by all public bodies (whether executive, legislative or judicial), other public or governmental
authoritics, and other entities carrying out public functions.'” The Committee has indicated that
states parties should “proactively put in the public domain Government information of public
interest.”"!

As set forth in Article 19(3), the right to access information is not absolute. Freedom of
information is subject to limitations, infer alia, to protect certain types of information from
disclosure. However, these restrictions on access must be provided by law; narrowly drawn;
strictly interpreted in line with the presumption of access; and be necessary and proportionate (a)
for respect of the rights or reputations of others, or (b) for the protection of national security or of
public order (ordre public), or of public health or morals. As stated by the Committee in its
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General Comment 34 on Article 19, any restrictions “must be appropriate to achieve their
protective function; they must be the least intrusive instrument amongst those that might achieve
their protective function; they must be proportionate to the interest to be protected™."”
Furthermore, the principle of proportionality must be respected both in the law that frames the
restrictions and also in the application of the law by administrative and judicial authorities. Non-
disclosure must be time-limited, as any legitimate justifications for the non-disclosure of records
become progressively weaker over time."* The Committee has stated that it is not compatible with
Article 19(3) to invoke state secrecy laws to “withhold from the public information of legitimate
public interest that does not harm national security.”"*

In assessing whether restrictions on the right of access information are proportionate and
necessary, a public authority must demonstrate that a disclosure threatens to cause harm to a
protected interest under Article 19(3) of the ICCPR to justity withholding and weigh the harm
that disclosure would cause to the protected interest against the public interest served by
disclosure of the information.

While the Committee has not yet had the opportunity to consider the denial of a request for access
to information about human rights violations on grounds of national security or related grounds,
the European Court of Human Rights has held that the withholding of any information related to
human rights violations on national security grounds must be subject to independent review."”

C. Right to truth

The right to truth is recognized in international treatics and instruments, in international and
national jurisprudence, and in intergovernmental resolutions.'® The right to truth can arise from
the State obligation to provide an cffective remedy, which includes information about the
violation."’

The right to truth includes, at a minimum, the right to know the full and complete truth about the
events that transpired, as well as the specific circumstances and the persons involved. '* In order
to combat impunity for serious human rights violations, the Committce has previously called on
states parties to guarantee that the victims of human rights violations know the truth with respect
to the acts committed and who the perpetrators of such acts were."”

The right to truth is established firmly in relation to missing persons, forced disappearances, and
sccret executions, arising in this context from the right of families to know the fate of their
relatives.” The Committee has expressly recognized the right to truth for families of victims of
enforced disappearance and secret execution, in connection with the right not to be subjected to
torture or ill-treatment.”'

It is now widely accepted that the scope of the right to truth extends beyond forced
disappearances and includes a State obligation to shed light on all gross human rights violations
or scrious violations of international humanitarian law, including torture and extrajudicial
executions.” The right attaches not only to cases of massive or repeated violations, but also to
singular cases of sufficient gravity.”

The right to truth has increasingly been recognized as having a collective component. The UN
Impunity Principles declare that “|e]very people has the inalienable right to know the truth about
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past events concerning the perpetration of heinous crimes and about the circumstances that led,
through massive or systematic violations, to the perpetration of those crimes.”*

Access to records held by public authorities is essential to any process that secks to reconstruct
the truth about and seck justice for past atrocities and other gross human rights violations. This
applics in particular to the results of investigations, > as well as archives or information in closed
investigative files that are directly or indirectly related to abuses committed by state agents, *° and
in some cases also to open investigation files.*’

The right to truth creates a strong presumption in favor of the disclosure of information
concerning human rights violations or violations of international humanitarian law, regardless of
its asserted classification status.”® Where the right to truth applies, classification of information
can be justified only in exceptional cases and only to the extent strictly necessary to protect
national security interests or the other state interests listed in Article 19(3). A public authority
carries a particularly heavy burden to demonstrate that a compelling State interest justifies the
secrecy of information concerning gross violations of human rights. Any possible justifications
for the non-disclosure of records become progressively weaker over time. This is particularly true
for records related to the violations committed by prior authoritarian regimes.”

Peru's failure to comply with the Covenant

A. Restrictions on access to information about past human rights
violations

Peru’s failure to disclose public information, especially security sector information related to
human rights violations, violates Article 19 of the ICCPR.

Peru’s 1993 Constitution recognizes the right to information.™ Peru’s 2003 Law of Transparency
and Access to Public Information guarantees every individual the right to request and receive
public information from any government body or private entity that offers public services or
executes administrative functions without having to provide a motivation.” The law provides for
exceptions, including on the ground of national security. However, Article 15 of the law specifies
that in “no case shall information related to violations of human rights or the Geneva Conventions
of 1949 be considered classified information.™*

Despite the legal protection of the right to information in Peru, the Ministry of Defense and the
Peruvian Armed Forces have been unwilling to provide access to key information, which would
identify perpetrators, and therefore enable human rights investigations and prosecutions to
proceced. Much of the government-held information pertaining to ongoing investigations into
human rights violations is either secret or allegedly destroyed. The government has repeatedly
delayed, hindered, or denied access to investigators, prosecutors, and in some cases judges and
prosecutors, to information critical for identifying those involved.” As a result of governmental
obstruction, the overall progress of human rights cases through the justice system has suffered.
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Significantly, Public Ministry officials have noted that refusal by the military and other arms of
the government to provide requested information that would allow investigators to identify
alleged perpetrators is one of the key factors in the closing of cases.’ For instance, the case of the
1984 massacre of peasants in Putis, necar Ayacucho, was stalled in the preliminary investigation
stage for over a decade. Beginning in 2001, judges repeatedly sought information on the
personnel who served in the Putis base, only to be told: “There exists no documentation that
permits the identification of military personnel who served in the military base at Putis.”™ In
another case, State prosecutors investigating the case of human rights violations at Los Molinos
asked the Ministry of Defense information for the names of personnel who served at military base
“Teodoro Pefialoza™ in Jauja between 1989 and 1993. After resubmitting the request, the Ministry

of Defense notified the State prosecutor’s office that “the information requested could not be
found.™

However, despite official denials, important information about historic human rights violations
often exists.”” The Peruvian Army recently produced an official document, In Honor of the Truth
(En Honor a la Verdad), as an official Army response to the Truth Commission’s report.” It
references numerous official documents from the period of the internal armed conflict that human
rights lawyers and prosecutors believe could be helpful in shedding light on who was implicated
in serious human rights violations. Some of the information was previously sought by prosecutors
and denied or claimed to be nonexistent. These include military studies and criteria for counter-
subversive operations, annual records. and personnel files.

B. Lack of accountability for past human rights violations

In its list of issues, the Committee has requested information on the steps taken by the
government to implement the recommendations of the Peruvian Truth and Reconciliation
Commission (Comision de la Verdad y Reconciliacion, or CVR) regarding access for victims to
truth, justice and reparation.*

The CVR was established in 2001 after the fall of President Fujimori. It stated in its 2003 final
report that the State was responsible for approximately 37 percent of the more than 69,000 deaths
during the armed conflict.*’ The Peruvian armed forces have been implicated in massacres, forced
disappearances, extrajudicial executions, torture, and sexual violence.

The CVR recommended, among other things, that the State should investigate, prosecute, and
punish emblematic cases of gross human rights violations, prioritizing cases of state-sponsored
violations shielded in impunity during the period of conflict. While the state has made some
advances in truth and accountability for the violations committed during the armed conflict,
significant barriers remain to the implementation of the recommendations of the CVR. The failure
to investigate, prosecute and provide reparations is in violation of ICCPR Articles 2, 6, 7 and 9.

Too few successful prosecutions and challenges to convictions

The thorough documentation of the CVR, as well as several key judgments by the Inter-American
Court finding state responsibility for human rights violations and rejecting the amnesty laws as a
violation of international law, helped to shift Peru’s climate away from one of outright and
complete impunity. Following the CVR’s recommendations, a special system was established to
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investigate and prosecute the human rights violations committed during the internal armed
conflict and other human rights cases in 2004-2005 and some progress has been made to advance
accountability for gross human rights violations. The most significant judicial ruling occurred in
Dccember 2009, when the Supreme Court upheld the conviction and 25-vear sentence of former
president Alberto Fujimori for grave violations of human rights.

Overall, however, the Peruvian government has not ensured full and effective investigations and
prosecutions of those responsible for the widespread and gross violations committed during the
conflict, and too few perpetrators have faced prosecution. This is in part due to the refusal of the
Ministry of Defense and the army to provide access to information necessary to identify
perpctrators.

The Public Ministry reports, as of August 2012, over 3,000 denunciations in cascs involving
human rights violations vet only a small number of these cases have resulted in successful
prosecutions. Only 47 judgments have been issued, convicting 66 people in 36 distinct cases of
gross human rights violations, while 131 people have been acquitted.” Nearly half of all reported
denunciations of human rights violations brought before the Public Ministry have been closed:
and hundreds of other cascs remain stuck in the Public Ministry

Furthermore, there have been recent cfforts to challenge important convictions.

In July 2012, Peru’s Supreme Court overturned parts of the 2010 conviction of members of a
government death squad in the casc of the massacrc at Barrios Altos, holding that the violations
were not crimes against humanity in light of the fact that the Colina Group military unit
responsiblc for the deaths had as its objective the combat of terrorist groups and not civilians. The
Supreme Court asserted that the victims of the massacre were not civilians, an issue not decided
by the trial court.” The Supreme Court reviewed this decision after a 2012 decision by the Inter-
American Court of Human Rights rejecting this as a violation of international law.*

On October 10, 2012, the family of former President Fujimori formally petitioned President
Ollanta Humala for a humanitarian pardon of Mr. Fujimori, based on disputed health issues, and
sparking conccrn that Mr. Fujimori’s scntence may be commutcd bascd on political
considerations.” This would severely undermine efforts, albeit still inadequate, to ensure that
thosc responsible for scrious human rights violations arc held to account.

Amnesty law

During its last review of Peru in 2000, the Committee reiterated its deep concern about the 1993
Amnesty Law, which it saw as contributing to an atmosphere of impunity, and recommended that
the government review and repeal the law and urged it to “refrain from adopting a new amnesty
act” in the future.*

In 2001, the Inter-Amernican Court of Human Rights, in a case concerning the 1991 Barrios Altos
massacre of 135 pcople, declarcd that the two amnesty laws then in foree (laws Nos. 26479 and
26492) violated the American Convention on Human Rights and therefore had no legal effect
concerning the case before the Court or “other cases that have occurred in Peru where the rights
established in the American Convention have been violated.”™ Subsequently, the amnesty laws
were annulled and prosecutions began, including of former President Fujimori.
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However, since then, the government has tried several times, including twice in 2008, to get the
Congress to pass new amnesty bills, but Congress refused. Most recently, in September 2010,
then-President Alan Garcia issued an executive decree reinstating an amnesty, and then revoked
the decree two weeks later following widespread domestic and international outcry.*

Accordingly, we invite the Human Rights Committee to remind the Government of Peru that it is
legally obligated to investigate, prosecute and punish human rights violations, and that legislation
granting amnesty for international crimes such as crimes against humanity violates norms of
international law.

Lack of national plan for exhumations

Peru’s Truth Commission recommended a national plan for exhumations; none has been
established or implemented.

C. Classification of information related to the security sector

Of great concern are recent efforts by the government to restrict access to information about
activities related to national security, which would almost inevitably have the impact of causing
information about human rights violations committed by the security and intelligence forces to be
suppressed.

On December 6, 2012, President Humala issued a decree classifying as secret information related
to the security sector. Specifically, Article 12 of Decree No. 1129 provides that: “The agreements,
minutes, recordings, transcripts and in general, all information or documentation that is generated
in the scope of issues pertaining to security and national defense, and those which contain
deliberations from sessions of the Council on Security and National Defense, are secret.”*

Earlier, on October 21, 2012, President Humala also issued modified regulations, in Decree No.
205-2012-EF, dramatically increasing the secrecy of security sector expenditures.” Decree No.
205-2012-EF modified Decree No. 052-2001-PCM to increase the categories of information
classified as “military secret” (“secrefo militar”) and exclude them from public access, including
spending for the construction of military or police infrastructure.

Under ICCPR Article 19, any limitation on access to information must be necessary in a
democratic socicty and proportionate to the protected interest that justifies it, with as minimal
interference as possible with the exercise of the right. The categorical exclusion of security-
related information in Decree No. 1129 from the country’s access to information regime is neither
necessary nor proportionate. The increased secrecy of security sector expenditures in Decree No.
205-2012-EF raises related concerns.

The broad exclusion of entire categories of information from the scope of the access to
information regime is not necessary, as the information in question is alrcady protected from
disclosure, where appropriate, under the existing system of exceptions under the Law of
Transparency and Access to Public Information.

An absolute and categorical exclusion, by definition, cannot satisfy the proportionality test in
Article 19(3) of the Covenant. The restricted scope of the Decree No. 1129 is an absolute
limitation of the right of access to information, as there is no case-by-case analysis and no
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balancing of the public interests in each decision to withhold information. Decree No. 1129 not
only allows for, but indeed requires, perpetual secrecy. This leaves the disclosure of large classes
of information entirely at the discretion of the public authority, without any independent
oversight.

Restrictions on the right of access to information require oversight and a case-by-case analysis of
the propriety of withholding disclosure. For a restriction to be legitimate, the public authority
must demonstrate that the disclosure in question would cause harm to a legitimate aim, and
should balance any harm to the protected interest against the public interest impeded through
withholding the information. Only by reviewing the nature and content of each specific document
can the authorities assess the harm that its disclosure might cause and the strengths of the public
interest disclosure would serve, requirements for restrictions on the right to be proportionate.

By classifying broad categories of information, Decree No. 1129 fails to respect the right to
access to information enshrined in ICCPR Article 19 as it does not comply with the strict
requirements of Article 19(3) for restricting access to information. Decree No. 205-2012-EF,
raises similar concerns in its increased secrecy of security sector expenditures.

Conclusion

Notwithstanding some advances toward accountability, the Peruvian State has failed to comply
comprehensively with its obligations to ensure truth and justice for victims of human rights
violations, in violation of the ICCPR. The failure to provide information concerning human rights
violations limits full accountability for those crimes, and is itsclf a violation of Article 19 of the
ICCPR. Further, decrees No. 1129 and 205-2012-EF are a clear violation of Article 19 and must
be repealed.
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4 Jo-Marie Burt and Carlos Rivera, f proceso de justicia frente a crimenes de lesa humanidad en el Perti
(torthcoming).

# For instance, the case of the 1984 massacre of peasants in Putis, near Ayacucho was stalled in the preliminary
investigation stage for over a decade. See Detensoria del Pueblo, 4 cinco afios de los procesos de raparacion y justicia
en el Perti. Balance v desafios de una tarea pendiente, Informe Delensorial No. 139 (2008). Sce Delensoria del Pucblo,
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