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Mme Chairman,

Over the past few days 1 was listening very carefully to the
speakers who were analysing different developments pertaining to"
the promotion and protection of human rights, and fundamental
freedoms of iIndigenous populations. This debate is of particular
importance also for the standard-setting part of our terms of
reference since it indicated the main problem areas to be covered
by international standards evolving in this field.

Standard setting, particularly in.an area.as complex as ours, IS
not merely a technical legal exercise. It requires also a great
deal of conceptual clarification and “confidence-buildingT neces-
sary for the adoption, by the political bodies of the UN, of
standards relating to this important area of human rights.

For these reasons 1 would like to take this opportunity to express
some of my basic thoughts regarding those key concepts which seem
to me as requiring both conceptual clarification and a wide recog-
nition in the UN. The questions I wish to address are the
following:

1. What has been the fate of group-rights In the context of the
UN human rights activities so;far? This question seems to be
particularly important as we have to recognize that the group
rights will inevitably have to be among the main questions iIn our
present and future work. @ have to proceed from the assumption
that rights of individuals belonging to indigenous populations
have already been recognized, that they have already been elabo-
rated in a number of existing iInstruments, and that there are
implementation mechanisms which could clearly be invoked iIn cases
of violations of particular rights of individuals belonging to
indigenous populations. In addition to the reaffirmatinn of the
crucial individual rights our focus should be placed on the
collective dimension of the human rights protection.

2. The second cuestion which I would like to address relates to
issues of autonomy which were mentioned very often in the deli-
berations of this working group.
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3. The third question will be relating to the possible relevance
of new doncepts, such as the right to development, to iIndigenous
populations. | was actively involved in the UN debates on the
right to development and in the preparation, of the declaration
on this subject which was adopted on 4 December last year

(res. GA 41/128).

Coming now to the first question - i1.e. the question of the
position of human groups in the realm of protection of human
rights, 1 first have to make a slieht historic digression regarding
the fate of minorities, which were historically the first type of
human groups entitled to human rights® protection. Yet in the

history of the UK their treatment so far has not been entirely
satisfactory.

The traditional doctrine of the international human rights law
has been that the protection of tshi individual®s human rights
inevitably leads to an appropriate protection of groups - such
as minorities. Therefore the Universal Declaration of Human
Rights contains no provisions relating to rights of minorities *
Kt a considerable departure from the pre World War 1l si-
tuation characterized by a complex mechanism of minority rights
protection. Yet the arguments of conceptual clarity of the post
World Var 11 system provide only a partial explanation for the
temporary disappearance of minority rights. The other pari: of
the explanation probably lies in the realm®df politics: minorities
could create problems and should therefore not be given much
voice internationally”™ 1In any case, instead of a minority
rights provision in the universal Declaration of Human Rights,
the General Assembly adopted - on lo December 1972 -a resolution
entitled ?ate of Minorities” (res. 217(111)0) which essentially
removed the issues of minorities from the normative area
to the analytical fTield, and left it there for the next
thirty years. Article 27 of the International Covenant on
Civil and Political Rights (adopted in 1960) did not change the
picture very much. It stipulates the rights of persons
belonging to minorities rather than the rights of minorities as
groups and recognizes that the content of these rights is only
X See: Inis Claude, National Minorities - an International
problem, Harvard 1955» 7?7« 124 - 143



-that they will not be denied to enjoy their culture, to practise
their religion or to use their language. Regional conventions
on human rights adopted in the frameworks cf the Council of
Europe and the Organization of American States essentially
followed the sene approach. Bilateral treaties contain more
specific provisions in favour cf minorities but they are few
in number and sometimes characterized by defficient application.
The "individualistic approach™ characterized also the present
discussions in the Commission on Human Rights on a draft decla-
ration on the rights of persons belonging to minorities. The
articles provisionally accepted so far show that there is a strong
tendency to reduce the
minority rights to the protection of the individual members of
minorities. At present - as iIn the past - the arguments of
conceptual clarity of the theory of individual rights have become

CcakYéb-té&xt to those who fear that group rights might

increase internal political iInstability and cause iInternational

tension. Hence the objections to references of minority rights
as group rights.

The fate of the rights of peoples hardly shows a better picture
than that of the rights of minorities. This hypothesis may look
surprising in view of the overwhelming UK literature (studies,
resolutions etc) on the .subject. Yet it should be kept in mind
that so far the debate (and-action on) self-determination

largely concentrated on the issues of decolonization and other
political issues (notably those relating to foreign occupation).
The fate of the territory was often more important than the fate
of the peoples.The issues of seIf—determination—é?%xusualIyAJtaised
In connexion with territorial changes and practically never in
connexion with internal peaceful change. The provisions in the
international legal i1nstruments on the continuous and develop-
ment-oriented nature of self-determination of peoples remain m
rather scarce. The practice of the Human Rights Committee shows
that this UN body is, in fact, unable to comprehensively deal™ with
the issue of self-determination either while considering the
reports by states or within the procedures regarding individual
complaints.



Among the rules relating to self-determination, tiie one which
proved to have the most general recognition and practical
confirmation is, that self-determination cannot be construed as
authorizing or encouraging any action which would dismember or
impair the territorial iIntegrity and political unity of sovereign
and i1ndependent states. The necessity to stress the importance
of internal self-determination of peoples (without any attempt

at impairing the territorial iIntegrity or political independence
of sovereign states) today seems to be greater than ever.

In short, the group aspect of the human rights of individuals
and peoples calls for further debate and elaboration. Our

working group can play an important role in this *©
process.

What could be the elements of the future human rights protec-
tion of human groups, such as iIndigenous peoples? Permit me,
Mme Chairman, to offer - by way of hypothesis rather than as

a formal proposal - some ideas of my own. I shall proceed from
the assumption that the rights of individuals - members of

the group are fully recognized and that certain aspects of
group rights such as the right to physical existence and
prohibition of genocide represent a peremptory norm of
general international law.

The group rights could be the following:



1. The right to maintain and develop- group®characteristics
and i1dentity;

2. The right to he protected against attempts to destroy
the group identity - by different means, including
propaganda directed against the group;

5. The right to equality with other groups as regards the
respect for and development of their specific characteris-
tics ;

4. The duty of the territorial state to grant the groups -
within the resources available - the necessary assistance
for the maintenance of their identity and their development;

5. The right to have"their specific character reflected in
the legal system and in the political institutions of their
country. This right should include cultural autonomy
as well as administrative autonomy, wherever feasible.

6. Along with these general and common, rights each category
of groups and each group iIs entitled to more specific
rights. Thus, for instance, the land rights of indigenous
peoples constitute a specific category of rights necessary
for the development of this category of groups.

It goes without saying that none of o*p rights could be construed
in any way so as to justify any violation of any of the generally
recognized rights of individuals. Any member of the group should

be free to leave the group. No specific custom or other rule ap-
plicable within the group should impair the universally recog-

nized human rights of individuals - members or non-members of
the group.

Furthermore, none of the developments within the group and
among the groups should be exercised In a way so as to Impair

the territorial iIntegrity of“sovereign statesjr.coc.ucting them-
selves iIn compliance with the principles of international law
concerning friendly relations and cooperation among states In ac-
cordance with the Charter of the UN(as defined in the UN GA res.
2625(XXV) .

It i1s iIn the nature of the groups
that theilr aspirations tend to some kind of autonomy and
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often to'gterritory—based) administrative autonomy of the region
where the group lives. The issue of their autonomy iIs often

raised 1In situations characterized by political conflicts. More
often than not such claims are rejected on grounds that they
represent secessionist tendencies in disguise. Yet such rejections
are not always convincing and it is doubtful whether, 1iIn fact,
they contribute either to the strengthening of the integrity of

a given state or to the full realization of human rights of its
citizens.

In general it might be assumed that cultural or administrative
autonomy

could be seen as a basic tool for the development of these groups,
for the harmonization of intergroup relationships and thus as a
beneficial means for the .realization of the human rights of
individuals which constitute®these” groups and for the stability
of the state concerned. The experience of multi ethnic states
with a federal structure seems to confirm this assumption. There
are obviously problems iIn these states as well, but probably
such problems are less fatal than they would be if such states
did not have a federal structure. Moreover, It seems that the
solution to such problems in federal states lies 1In further
development of theilr respective federal structures rather than
in their replacement by a unitary structure.

The question which has to be raised now is whether the concept
of autonomy of groups

including indigenous peoples, 1is compatible with the existing

norms of international law and whether it should be encouraged
de lege ferenda.

In this connexion | wov.ld li"ce to make again a s”™light historic
digression. l-awy jurists, particularly the strict positivists,

would probably say that autonomy has nothing to do with human

rights and that it iIs up to States and their discretion to

organize their domestic legal order iIn the way they deem appro-
priate. Yet it should be recalled that the issue of autonomy

of local communities has a very long tradition - iIn European

legal histoty at least - and that i1t has always been closely related
to thégg}gups -(i.e. communities) entitled to autonomous stattts.
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Thus, for instance,j”™the French National Assembly adopted on
14 December 17S9 a law providing for the municipal autonomy
which recognized two types of functions of municipalities: 'des
unes propres au pouvoir municipal, les autres propres a I admi-
nistration générale de I"Etat et déléguéespar elle aux municipali-
tés".
Thus, iIn times of the adoption of the historically important
human rights documents (Déclaration des droits de I"homme et du
citoyen was adopted on 26 August of the Same year 1789), the
issue of local autonomy enjoyed a significant degree of general
recognition. Since then 1t has been an iImportant aspect of con-
stitutions of many European states. Notwithstanding the positivis-
tic iInterpretations that-such constitutional ._provisions express
only the will of states,it should be remembered that these
provisions owe theilr existence to the fact that groups of human
beings often require a certain status to carry out their basic
rights.

Let us now look at the same problem from a modern perspective - i.e.
from the perspective of the International Convention on

of All Forms of Racial Discrimination which has been ratified by
some 130 states and the cont.ent of which represents an iImportant
part of contemporary human rights law.

Articles I(para. 4) and 2(para. 2) of the International Convention
on tne elimination of All ?orms of Racial Discrimination provide
an appropriate framework for the concept oa autonomy outlined tarUr

The mentioned provisions envisage a possibility that a state
takes special measures iIn the social, economic, cultural and
otner fields to ensure adequate development and protection of
certain racial groups or individuals belonging to them. These
provisions impose no duty upon states - they rather provide for



the possibility of a special regime for the grqups concerned.
Such special regime could also be of relatively long duration -
nntil its objectives (i.e. full and eouai enjoyment of human
rights) are achieved. This would mean that arrangements for the
autonomy for grou® e

are - as a minimum - consistent with the requirements of the
Convention on Prevention of *11 Forms of facial Discrimination -
and thus with the international law In general.

?he iInterpretation of the mentioned provisions of the Convention
on “limingtion of *11 Forms of Racial Discrimination should

evolve so as to encourage states to take measures necessary for
the establishment of a special regime (including autonomy) as

a matter of duty rather than as a natter of mere convenience.

In this context the i1dea and the Declaration on the Right to
Development could be useful. According to the Declaration

(Art. 1, pera. 1) the right to development is an inalienable human
right by virtue of which every human person and all peoples™™™

are entitled to participate iIn, contribute to, and enjoy econo-
mic, social, cultural and political development in which all
human rights and fundamental freedoms can be fully realized,
according to Article 3(par5 1) of the Declaration,states have
the primary responsibility for the creation of national and
international conditions favourable to the realization of the
right to development. In other words, states should aiopt special
measures in favour of groups iIn order to create conditions
favourable for their development. If a group claims t,at the
realization of i1ts right to development requires a certain type
of autonomy, suchiclaim should be considered legitimate. It

is clear, however, that the realization of the right to develop-
ment requires full reapect for the principles of iInternational
law concerning friendly relations and cooperation among states
in accordance with the Charter of the UN (Art. 3, para. 2 of
the Declaration on the Right to Development).

The usefulness of the idea of the right to development iIn the
context of the rights of such groups as minorities and peoples
IS In that 1t places the accent of their claim on development
rather tshan . political status as such: autonomy is not an

end in itself or a first step to political independence but



rather an instrument necessary for their develop ent and the de-
velopment of their members, as well as the state as a whole. Such
development-oriented interpretation of rights of groups could

be helpful In the present efforts for the further elaboration of
international standards relating to these groups.

As shown by the example of autonomy the concept of the right to
development could be useful in the elaboration of "indigenous
rights”. There may be other areas in which the Declaration on the
Right to Development, adopted recently by the UN General Assembly,
might be useful. In this connexion 1 wish to mention one of the
conclusions of the Independent Commission on International Huma-
nitarian Issues. On page 124- of its report "Indigenous Peoples -
.3 Global Guest for Justice" we read:

--at the conceptual level, the Working Group should help clarify
specific details relevant to the indigenous in the application
of the ’right to development” as elaborated iIn the specific
General Assembly resolution. Ve believe that, In the case of the
indigenous, the ’right to development has a special historical
and substantive significance.

In conclusion, Mme Chairman, 1 wish, to emphasize once again that
the tasks ahead are complex, yet manageable. We have to be aware
both of their magnitude and their importance. Some of the questions
which we have to discuss will require an iIn-depth discussion and

a process of maturation.

"\ . .must also be aware Xhat "our part" of iInternational standard
setting could lead to a declaration which will contain relatively
general principles. Some of the specific rules could be elaborated

in other contexts - for instance in the context of the revision of

the I1LO Convention "o. 1C7 or within the national legal systems.

All these aspects should be seen as constituting a logical whole*.»
as parts of a global and overall process of recognition and

elaboration of indigenous rights 1i1n a global quest for justice.



