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The Committee recommended that Australia should: |

not adopt measures withdrawing existing guarantees of indigenous rights and .
that it should make all efforts to seek the informed consent of Indigenous
peoples before adopting decisions relating to their rights to land. It further
recommends that the State party reopen discussions with Indigenous peoples
with a view to discussing possible amendments to the Native Title Act and
finding solutions acceptable to all.?

The Committee also raised concerns about the high standard of proof required for
the Courts to demonstrate continuous observance and acknowledgement of the laws
and customs of Indigenous people, resulting in Traditional Owners not being able to
obtain recognition of their relationship with their traditional lands. -

These concerns have been raised by CERD since the 1998 amendments to the

Native Title Act, concerns that are shared by Native Title Representative Bodies and -

Native Title Service Providers around Australia. Australia’s support for the UN.
Declaration will be a step forward to addressing these criticisms and through its
implementation, and acting in accordance with its principles, the rights of Indigenous
people can be upheld.

It is for this reason that Native Title Representative Bodies and Native Title Service
Providers, through the National Native Title Council, are commencing a campaign for -
fundamental changes to be made to the Native Title Act.

The original spirit of the Native Title Act is clearly set out in its preamble:
It is particularly important to ensure that native title holders are now able to

enjoy fully their rights and interests. ...A special procedure needs to be
available for the just and proper ascertainment of native title rights and

interests which will ensure that, if possible, this is done by conciliation, and if - ..

not, in a manner that has due regard to their unique character (emphasis
added).

Unfortunately, traditional owner groups who have revitalized their traditions in recent
years cannot be recognized as native title holders under Australian law unless those -

traditions have been observed, substantially without interruption, since the assertion =

of British sovereignty. In order to get back to the original spirit of the Native T|tle Act
significant reform to the requirements of proof need to be addressed.

Many commentators in Australia have now begun championing more substantial -
amendments to the Native Title Act. Most prominent among them, Chief Justice of

the High Court of Australia RS French and Justice AM North of the Federal Court of L

Australia both argue strongly for a significant shift in the burden of proof. Native titte =~
jurisprudence has developed over the 16 years since the Mabo decision in such a
way that means traditional owners bear the burden of proving their connection to
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We have been reliably informed that the reasons for the Attorney General's decision -
were that the proposal was not a matter that, if not granted, would affect either the
national interest or the interests of the state of Western Australia. Further, even if it
were, the Attorney General would have been minded not to overrule the National
Native Title Tribunal’s original findings and determination in any event.

In such times as the global financial crisis and the seeming 'development at any cost’
approach occurring in Western Australia, this refusal by the Attorney General to
adjudicate in favour of the extractive industry is a welcome reminder that Australia's
Indigenous people can, in certaln lnstances at feast, be on the receiving end of a
favourable decision.

All too often the opposite is the case.

In Australia’s north-west, for example, Indigenous peoples’ rights have recently been
put at risk with the State Government threatening to compulsory acquire land if the
Traditional Owners didnt reach an agreement on a suitable site for the development
of an industrial hub. Traditional Owners have given conditional approval to the
proposed site, however such a coercive approach by the State Government rides
roughshod over the rights of Indigenous peoples and seriously contravenes the
principles under the UN Declaration on the Rights of Indigenous Peoples.

The Declaration should be fully implemented in Australia and its principles upheld to
ensure the rights of Indigenous peoples are protected. The Native Title Act was
intended to be beneficial legislation, with a strong preference for outcomes to be
negotiated rather than litigated. Amending the Native Title Act to alleviate the
burden of traditional owners will bring the legislation back to its original intent as weII
as align native title more harmoniously with the UN Declaration. :

We look forward to providing further update feports to the Expert Mechanism on the -
Rights of lndlgenous People, to share our;ourney with you We thank you for your
support. - ' : _



